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PEEFACE. 



The plan which would at first occur to a person in- 
tending to publish an edition of " The Common Law 
Procedure Act/' would be to give explanatory notes 
to the several sections in their order; and had that 
statute been either a complete code of practice^ or even 
complete as to such parts of the practice as were mate- 
rially altered by its provisions^ this course would have 
been followed by the Author of the present work, even 
although he might not have been entirely satisfied 
with the arrangement adopted in the statute. When, 
however, as will be seen upon the most cursory pe- 
rusal of the act, not only is the arrangement confused 
and illogical, but as a code of practice it is altogether 
imperfect and defective, although, in many instances, 
a step towards that object has been taken by inserting 
ports of former statutes and existing rules of court as 
new enactments, it is manifest that a more useful, 
although a more difficult, task would be the prepara- 
tion of an edition arranged so as to exhibit the various 
steps in the ordinary course of a suit, and embodying 
such of the existing rules of court as were requisite to 
make the new enactments intelligible, with references 
to the standard works of practice, where a full state- 
ment of the subject would be unnecessarily prolix. 
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IV PREFACE. 

These objects the Author has steadily kept in view, 
in the hope that the additional labour thereby imposed 
upon himself would render the work more worthy of 
the approval of the profession. He has also endea- 
voured to make suggestions upon many of the points 
which must arise before the construction of the statute 
is settled by decisions, and to notice some matters 
which may fitly form the subject of the new rules which 
the judges will no doubt find it necessary to issue "for 
the efiectual execution of the act, and of the intention 
and object thereof;" and the Statute is added at the 
end of the volume for convenience of reference. There 
must of course be difierences of opinion upon many 
points, and many difficulties wiU be developed by 
experience; but the Author hopes that, by availing 
himself largely of the light borrowed from former 
decisions — constantly bearing in mind the spirit in 
which the legislature has plainly shown this statute is 
to be interpreted — the present work may be found 
useful as a guide, and adapted to the practical wants of 
the profession at the commencement of a new system. 

It had been the Author's intention to have added 
forms for the various new proceedings; but as this 
would have greatly increased the size and expense of 
the work, and as a new edition of the well-known and 
valuable book of Forms by Mr. Chitty is now passing 
through the press, it was deemed sufiicient to insert 
only a few. 

Temple, 
October I, 1852. 
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Page 53, line 5 from the bottom, read ** after trial of an issae in fact" 
54, line 25 from the bottom, insert ** filed" after *' notice of de- 
claration." 
68, line 7 from the top,/or •' now** read " non." 
72, line 26 from the top,/<ir " sect 7" read ** sect 28.*' 
89, line 20 from the top, far " profits" read " fruits." 
123, line 7 from the top, /or "this is done" read " issue is made up 

by the plaintiff." 
159, line 2 from the top, afUr *' has been" insert " hield to be." 
167, line 121 from the top, for ** the" read ** upon," and after 
*' wife" insert ** execution." 



INTRODTTCTION. 



Eysrt syBtem by which disputes between parties arti 
settled by recourse to legal tribanals ought to combine 
the greatest simplicity, the utmost speed, and the least 
expense consistent with the attainment of justice. The 
disregard of this truism in the practice of the common 
law has been productive of such manifest evils, that, not- 
withstanding the high and unimpeachable character of 
the judges, and the traditional veneration of existing 
institutions, the courts at Westminster have become more 
and more the object of dislike and well-founded dissatis- 
faction, until at length it is clear, that, unless the evils so 
justiy complained of are remedied, the community will 
desert these tribunals, and find substitutes for them, either 
in arrangements amongst themselves, or by compelling 
an unlimited extension of the jurisdiction of the County 
Courts. The changes in 1832, great as they were, have 
been found in practice to fall short of the objects in 
view, and " The Common Law Procedure Act" is the 
result of a commission appointed in May, 1860, '^to in- 
quire into the process, practice, and mode of pleading, in 
the superior courts of Westminster — the manner of con- 
docting suits and other proceedings in such courts and 
on the circuits, and the costs, charges and expenses in- 
cident thereto/^ It recites, what is admitted by all con- 
versant with the subject, that the process, practice and 
mode of pleading may be rendered more simple and 
speedy, and the changes that have been made with these 
objects will now be briefly stated, so that the statute 
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may be more readily understood. These changes may 
be classed in the three divisions above mentioned ; Pro- 
cess, which for this purpose may be limited to the mode 
adopted of bringing the parties before the court ; Practice, 
embracing all the subsequent steps in the cause ; and 
Pleading, being the mode in which it is ascertained what 
are the matters in controversy between the parties. 
]^!?™- First, then, as to Process. The wrk of summons will 

summons. ' ' 

be prepared as before by the plaintiff, and after AprtBcipe 
is filed at the office of the court will be issued therefrom 
as heretofore, but it need no longer specify the form and 
subject-matter of the action (sect. 3, p. 7.) The names 
of the respective parties to the action, and the description 
of the residence of the defendant, as also of the attorney 
by whom the writ is issued, are to be given as before, 
and the attorney, after demand, may be ordered to 
disclose the address of his client (ss. 2—7, pp. 6 — 11). 
It will also continue to be indorsed with the amount 
of the debt sought to be recovered and the costs, so that 
the defendant may stay the proceedings on payment 
thereof within four days of the service (sect. 8, p. 13). 
To supersede the delivery of a declaration in case the 
defendant does not appear, a writ may be specially in- 
dorsed in all cases where the claim is for ^' a debt or 
liquidated demand in money, with or without interest, 
arising upon a contract express or implied," of which 
many instances are given (s. 25, p. 21), and the indorse- 
ment will be considered as the particulars of demand, and 
in default of appearance judgment may be signed on 
filing an affidavit of personal service, or a judge's order 
for leave to proceed as upon personal service, althoagh 
execution cannot issue on such judgment until eight days 
after the last day for appearance (sect. 27, p. 41). A 
writ of summons may also be issued against British sub- 
jects and foreigners resident out of the jurisdiction of the 
courts, except in Scotland and Ireland, provided that 
the cause of action arose, or the contract alleged to be 
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broken, was made within the jariadiction (u. 18, 19, 
pp. 25 — ^27), but no special indorsement can be made on 
such writ ; and in all cases of judgment by default there- 
upon, the amount of the debt or damages must be proved 
before a jury upon a writ of inquiry, or before the 
master (see infra^ zxi.) These enactments are a substi- 
tute for outlawry on mesne process, which is abolished 
by s. 24 (p. 24). 

The writ will continue for six months instead of only 
four (s. 11, pp. 8, 31), but at any time during that period 
it may be renewed for another period of six months 
by being stamped with a renewal seal at the office, a 
pnBcipe for such renewal being also filed, and such 
renewal may be repeated in like manner as often as the 
plaintiff chooses. This is in lieu of the complicated 
and expensive proceedings necessary to satisfy the pro- 
visions of the 2 & 3 Will. IV. c. 39, which are no longer 
to be acted upon ; but writs issued before the 24th of 
October may be renewed either within a month after 
their expiration, if such expiration is after that day, 
or within twenty days after that day, if they have 
expired within one calendar month previously (sects. 
10 — 13, pp. 31—34). Writs so renewed are to be in 
force for all purposes as from the date of the ori^nal 
writ, and will he primd facte proved by their production 
duly stamped. To facilitate the service of the writ, 
duplicate original, or concurrent writs, either within or 
without the jurisdiction, may be issued and renewed in 
like manner as the original (sect. 9, pp. 10, 30, 32). To 
prevent frivolous objections for informalities in the writ, 
or copy, or indorsements on them respectively, it is 
enacted that the omission to insert in or indorse on any 
writ, or copy, ftoy ^^ ^^ matters required by the act, 
shall not make the writ or copy void, but either may be 
amended or set aside, upon such terms as may be deemed 
lisht fs. 20 p* ^) J ^^^ ^ substitution of one form for 
another by mistake may be remedied by an amendment 
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Service. 



Appearance. 



Default of 
appearance. 



of the torit upon an ex parte application^ and without 
costs (s. 21, p. 85). 

The writ may henceforth be served in any county, the 
proyisions as to alias and pluries writs being repealed 
(sects. 10, 14, 15, p. 31) ; but such service must as hereto- 
fore be personal whenever it may be practicable (sect. 17, 
p. 15). But as the distringas to compel appearance, as 
well as for the purpose of outlawry, and the entiy of an 
appearance sec, stat., are both abolished (sect. 26, p. 37), 
a judge or the court may order that the plaintiff be at 
liberty to proceed as if personal service had been effected, 
subject to any conditions that may be deemed right, if it 
be proved by affidavit that reasonable efforts have been 
made to effect personal service, and either the writ has 
come to the knowledge of the defendant, or that he wil- 
fully evades service (pp. 15 — 19). The service on cor- 
porations and inhabitants of hundreds and towns will he 
as heretofore (sect. 16, p. 19) ; and in all cases of service 

the indorsement of the day of the month and the week of 
service must be made within three days at least of the 

service, otherwise, in case of nonappearance, the plaintiff 
will not be at liberty to proceed under the act, and the 
day of the indorsement being made must be stated in 
every affidavit of service (sect. 15^ p. 20). 

The writ having been thus served, the defendant, 
within eight days after service, inclusive of the day of 
service, must enter an appearance in the same way as 
formerly, except that where he appears in person he must 
give an address, where all pleadings and other notices in 
the course of the action not requiring personal service may 
be left (sects. 30, 31, p. 40) ^ and the declaration will then 
be delivered as presently mentioned. In default of ap- 
pearance, the proceedings will vary according to the 
nature of the writ ; but in no case can an appearance 
sec. Stat, be entered. If the writ be specially indorsed, 
final judgment will be signed at once (sect. 27, p. 41), 
on filing an affidavit of personal service of the writ of 
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sammons, or a judge's order for leave to proceed under 
the provisions of this act, and a copy of the writ of sum- 
mons, for any sum not exceeding the sum indorsed on 
the writ, together with interest at the rate specified, if 
any, to the date of the judgment, and a sum for costs (to 
he fixed, by the masters) or, if a larger sum is claimed, 
the costs are to be taxed ; but execution must not issue 
until the expiration of eight days from the last day for 
appearance ; and on affidavits accounting for the nonap- 
pearance, and disclosing a defence upon the merits, the 
defendant may be let in to appear whether before or after 
judgment (sect. 27, p. 41). If any of the defendants do 
not appear to a writ so specially indorsed, the plaintiff 
may sign judgment against those in default, and either 
issue execution against them, which will be deemed an 
abandonment of the action against the others, or proceed 
to declare against the others, with a suggestion of the 
judgment (sect. 33, p. 43). If the writ be not indorsed 
specially, then on proof of personal service, or on a 
judge's order for leave to proceed, a declaration is to be 
filed, indorsed with a notice to plead in eight days, and, 
if no plea be delivered, then if the writ might have been 
specially indorsed, and did bear the indorsement of the 
amount of the debt pursuant to sect. 8, final judgment 
may be signed, and execution issued thereon for the 
amount so indorsed, and the costs as above mentioned 
[mpraj xviii.) ; but no costs, which would not have been 
incurred had the special indorsement been made, will be 
aDowed (sect. 28, p. 44). In other cases interlocutory 
judgment will be signed as before ; but where the da- 
mages are substantially matter of calculation, the court 
or a judge may, in lieu of a writ of inquiry, direct a . 
reference to a master, who will hear witnesses, and ^il 
the amount to be recovered (sect. 94, p. 74). In no case 
will a rule to compute be necessary, or any interlocutory 
iudffment requisite where the action is for a debt or liqui- 
dated demand <sect. 92, p. 74), subject to the exception 
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as to actions against persons abroad. And in such ac- 
tions, in default of appearance within the time specified 
in the writ, provided that be a reasonable one, leave 
may be obtained to proceed upon such terms and condi- 
tions as may be deemed right, provided 
(1.) That there is a cause of action. 
(2.) That it arose within the jurisdiction, or in respect 
of the breach of a contract made tmthin the 
jurisdiction. 
(3.) a. That tiie writ was personally served on the de- 
fendant ; or that reasonable efforts were made 
to effect personal service thereof, and that it 
came to his knowledge ; 
b. and either that the defendant wilfully neglects to 
appear to such writ, or that he is living out of 
the jurisdiction of the said courts in order to 
defeat and delay his creditors. 
The affidavits to establish these facts may be sworn 
before any consul-general, consul, vice-consul or con- 
sular agent for the time being, appointed by her Majesty 
at any foreign port or place; and every affidavit so 
sworn by virtue of this act may be used and shall be 
admitted in evidence, saving all just exceptions, provided 
it purport to be signed by such consul-general, consul, 
vice-consul or consular agent, upon proof of the official 
character and signature of the person appearing to have 
signed the same. But in no case will judgment upon 
such nonappearance be final in the first instance, for the 
debt or damages claimed must be proved either under a 
writ of inquiry or before a master, as may be ordered 
(sects. 18, 11, pp. 26, 27). 
Declaration.] All the defendants having appeared, or leave to pro- 
ceed obtained against those not appearing, the declara- 
tion vrill be delivered within the same time as before, 
and rules for time to declare will be obtained, if neces- 
sary (sect. 53, p. 46). It will be intituled of the proper 
court, dated and entered as of the time of pleading, 
unless ordered to the contrary (sect. 64, p. 47) ; and it 
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should corresxKynd with the writ as to the names and 
parties as before ; but it need not name any form of 
action. The venue in the margin will be retained (p. 48). 
Any causes of action (except ejectment and replevin) 
may be joined, provided they be by and against th^ 
same parties in the same rights (sect. 41, p. 50). The 
expediency of keeping up the different forms of action 
has long been disputed, and many of the most competent 
persons, whose opinions were taken under the Conunon 
Law Commission in 1880, were decidedly hostile to their 
continuance ; and the reasons given both then and now 
in favour of their being retained have always seemed in 
our judgment wholly insufficient to outweigh the evils 
arising from their opposition to good sense, and their 
tendency to multiply the chances of mistake and the 
fiiilure of justice. (See the evidence in the Appendix to 
the Second Report in 1830, and the views of the present 
Commissioners, pp^ 32 — 34.) The reason often given 
against the joinder of causes of action was the danger 
that multi&nous matters would be presented to the jury 
at the same time. '^ Without considering wheth&r,^^ as 
Mr. Long said in his evidence in 1830, ^^ the law in 
making this regulation was merely using leading strings 
for those who were well able to walk alone," and for- 
bidding that which no prudent plaintiff would desire, it 
is now sufficiently guarded against by the power given 
to the court to order separate trials if necessary (sect 41, 
p. 50). A husband may also join claims of his own to 
those in respect of an injury done to his wife (sect. 40, 
p. 51). 

The statement of the cause of action need not any 
longer be incumbered with formal and unnecessary aver- 
ments. What was actually recommended by the Com- 
missioners in 1830, (the value of whose opinion will be at 
once recognized when their names are recalled to the 

memory Mr. Justice Bosanquet, Serjeant Stephen, Mr. 

Baron Alderson and Sir John Patteson,) the establish- 
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ment of the general rule, that '^ where by law it was nn- 
necessary to prove the particulars as to quantity, number, 
time, value and sums according to the allegation tJlereof 
in the pleadings, it should be unnecessary to make the 
allegation,'' is now carried out by sect 49, which directs 
that '^ All statements which need not be proved, sacb as 
the statement of time, quantity, quality and value, ^rliere 
these are immaterial ; the statement of losing and find- 
ing, and bailment, in actions for goods or their value ; 
the statement of acts of trespass having been committed 
with force and arms, and against the peace of our lady 
the Queen ; the statement of promises which need not be 
proved, as promises in indehitatiis counts; and mutual 
promises to perform agreements ; and all statements of a 
like kind, shall be omitted." 

Special demurrers (a) also being abolished (s. 51, p. 
86), the only ground of objection to a declaration drawn 
with common fairness, will be, that it does not set 
forth sufficient cause of action, so that ^^ on the very 
right of the cause and matter in law," the plaintiff is 
not entitled to succeed (sect. 50, p. 86). Certain forms 
are given in Schedule B. (p. 299) which it is not com- 
pulsory to adopt, but at every stage of the pleadings 



(a) On the supposed advantage of special demurrers the 
following extract from the letter of Chief Justice Best to the 
Common Law Commissioners is worth repeating here : — ** The 
only reason that I have ever heard given for allowing special 
demurrers is, that pleaders would become inattentive and 
careless ; there might be something in this, if careless pleaders 
paid the costs occasioned by their mistake; but, unfortu- 
nately, the costs occasioned by incorrect pleadings are paid 
by the clients, and as the clients alone suffer from the delay of 
their suits on account of mistakes, surely it would be more 
just to keep the pleaders awake by the courts animadverting 
on them if they do their business slovenly, than to punish 
their clients for the pleader's faults. If pleaders are required 
to present fully and clearly to the courts causes of action or 
defences, they will be less likely to become indolent or negli- 
gent than when copying dry precedents." 
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any glaringly unnecessary prolixity, or any attempt to 
embarrass or prejudice by tbe fair trial of the action, 
may be remedied by a special application to a judge at 
the court (sects. 64, 91, pp. 47, 106). In accordance with 
the principle, that the substantial cause of action is 
alone to be stated, a declaration in libel or slander will 
aver that the words or matter complained of were used 
in a de&matory sense, specifying such defamatory sense, 
without any prefatory averment to show how such 
words or matter were used in that sense, and such aver- 
ment shall be put in issue by the denial of the alleged 
libel or slander; and where the words or matter set 
forth, with or without the alleged meaning, show a 
cause of action, the declaration will be sufficient (sect. 
61, p. 96). It will be no longer necessary to make pro- 
fert of any deed or other document (sect. 66, p. 91); and 
a still more important alteration is, that a general aver- 
ment of the performance of conditions precedent will in 
aU cases suffice, and the opposite party must, if he rely 
ttpon any condition not being performed, specify it in 
his pleadings (sect. 57, p. 92). The sum sought to be 
recovered will now be stated at the end of the declara- 
tion as the amount claimed, without any distinction 
between debt and damages, and the judgment will in 
like manner be for the amount of the sum actually 
awarded (sect. 91, p. 106). No new provisions have 
Wn made either as to the insertion of several counts, or 
^e practice as to particulars of demand. 

TJmfonnity in the time for pleading in bar is esta- piea. 
Wished by fixing eight days as the period, unless ex- 
tended (sect. 63, p. 67), and the rule to plead and de- 
niand of plea is abolished (sect. 62, p. 67) ; the notice to 
plead being given, as heretofore, with the declaration or 
separately, (ib.) The plea must be intituled of the 
proper court, and dated of the day when it is delivered, 
and with the object of dinunishing formal objections, 
no formal commencement or conclusion, or prayer of 
w. b 



XXVI INTBODUCTION. 

judgment is necessary (sect. 66, p. 58), and all pleas not 
otherwise expressed will be taken to be pleas of matter 
arising before action (sect 68, p. 60). Considerable 
alteration is made in the practice of pleading several 
pleas. Leave so to plead, except in certain cases, is to 
be obtained by a judge's order or application to the 
court, and all objections to the pleas, for being founded 
on the same ground of answer or defence, must be heard 
upon the summons. But to restrict vexatious defences^ a 
most valuable power is given to the judges of requiring an 
affidavit by the defendant or his attorney to the efiect 
'' that he is advised and believes that he has just ground to 
traverse the several matters, and that the said several mat- 
ters sought to be pleaded as aforesaid by way of confes- 
sion and avoidance are respectively true in substance and 
effect." And where a judge's order is obtained no rale of 
court will be necessary (sect 82, p. 61). But no leave is 
requisite to plead any two or more of the following pleas 
(sect 84, p. 62), a plea denying any contract or debt al- 
leged in the declaration ; a plea of tender as to part ; a plea 
of the Statute of Limitations, set-off, bankruptcy of the 
defendant, discharge under an insolvent act, plene admi- 
nistravit, plene administravit praeter, infancy, coverture, 
payment, accord and satisfaction, release, not guflty, a 
denial that the property, an injury to which is com- 
plained of, is the plaintiff's, leave and licence, son assault 
demesne. The plea will either be a traverse, or in con- 
fession and avoidance, or discharge. The old general 
issue is substantially preserved by an enactment, that a 
defendant may 'either traverse generally such of the 
facts contained in the declaration as might have been 
denied by one plea, or may select and traverse sepa- 
rately any material allegation in the declaration, al- 
though it might have been included in a general traverse 
(sect. 76, p. 96). But the interpretation of these sec- 
tions will probably be the subject of many discussions. 
Pleas setting up affirmative matter should concisely state 
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tbe sabetanoe of the defence, without ureleyant or im- 
material ayennents, and the examples given in the 
scfaedole show how greatly abbreviated the pleadings 
may be made in fbtnre by the exercise of due care and 
competent skill. No objection can be made on the 
ground that it treats the declaration as framed either 
for a breach of contract or for a wrong (sect 74, p. 83). 
And neither express colour or special traverses are any 
longer necessary to make a plea formal (sects. 64, 65, p. 
86). The signature of counsel— valuable as long as the 
pleadings were drawn by them, and the court were in 
tbe habit of considering the signature as a certificate to 
that effect, but wholly useless when it degenerated into 
a mere form — is abolished (sect. 85, p. 65). Payment Payment 
into court may be made in the same cases as before, but '^ ^"^' 
except in the case of one or more of several defendants, 
no rule or judge's order is necessary for that purpose, 
and the form of the plea is altered to be applicable to 
tbe general mode in which tbe amount sought to be re- 
covered is claimed in the declaration (sect. 71, p. 67). 
A plea puis darrein continuance may now be pleaded at 
lusi prius between the 10th of August and 24th of 
October, but under the same restriction as before, that 
tbe matter must have arisen within eight days next 
before the plea pleaded (sect. 69, p. 71). The provisions 
abeady noticed as to profert, and the averment of per- 
formance of conditions precedent, and the omission of all 
statements which need not be proved, apply to pleas 
and all other pleadings. 

The defendant may still demur generally, and by leave Demnnrer. 
of the court or judge may plead or demur to the same 
part of the declaration at the same time (sect. 80, p. 60) ; 
hat an affidavit may be required from him or his attorney 
to tbe effect that he is advised and believes that he has 
jDst ground to traverse the several matters proposed to 
^ traversed by him, and that the several matters sought 
to be pleaded as aforesaid by way of confession and 

b2 
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avoidance are respectively tme in substance and in &ct, 
and that he is farther advised and believes that the ob- 
jections raised by such demurrer are good and valid ob- 
jections in law ; but there is power for the court or judge 
to direct which issue is to be tried first. 
^7^*^*^**° The replication, and other subsequent pleadings, are 
quent plead- to be intituled, dated and delivered as before; but for 
^' rules to reply and plead subsequent pleadings is sub- 

stituted a notice requiring the opposite party to reply, 
rejoin, &c., within four days, otherwise judgment. (Sect 
53, pp. 46, 78.) The power of setting up several an- 
swers is now extended to both parties at all stages of the 
pleadings (sect. 81, pp. 61, 79), subject to the same pro- 
vision as to an affidavit of the truth of such several 
answers. (See suproy xxvi,) But an important alteration 
has been made by permitting a cumulative traverse, 
somewhat like the old de iiyuria, but apparentiy not 
like it restricted to any particular cases. The enactments 
are contained in sects. 77—79. By sect. 77, " a plain- 
tiff shall be at liberty to traverse the whole of any plea 
or subsequent pleading of the defendant by a general 
denial, or, admitting some part or parts thereof, to deny 
all the rest, or to deny any one or more allegations." 
And by sect. 78, ''a defendant shall be at liberty in 
like manner to deny the whole or part of a replica- 
tion, or subsequent pleading of the plaintiff." And by 
sect. 79, " either party may plead, in answer to the 
plea or subsequent pleading of his adversary, that he 
joins issue thereon, (a form being given in the section,) 
and such form of joinder of issue shall be deemed to be 
a denial of the substance of the plea or other subsequent 
pleading, and an issue thereon ; and in all cases where 
the plaintiff's pleading is in denial of the pleading of the 
defendant, or some part of it, the plaintiff may add a 
joinder of issue for the defendant." To prevent the 
undue adoption of this general traverse, rules are to be 
made for apportioning the costs of issues (sect. 223) ; and 
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it is also enacted by sect. 75 (see p. 105), that ^' pleas 
of payment and set-off, and all other pleadings capable 
of being construed distributively, shall be taken dis- 
tribatiyely, and if issue is taken thereon, and so much 
thereof as shall be sufficient answer to part of the causes 
of action proved shall be found true by the jury, a ver- 
dict shall pass for the defendant in respect of V) much 
of the causes of action as shall be answered, and for the 
plaintiff in respect of so much of the causes of action as 
shall not be so answered." It is by no means easy to 
foresee how far these changes as to pleading will work 
satisfactorily in practice. Much will depend upon the 
spirit with which the statute is carried out, and much 
also upon the different courts as much as possible en- 
deavouring to adopt similar views upon the various new 
points which must arise. The main objection that the 
alterations seem open to is, the permission of a general 
traverse, without any limitation in all the pleadings subse* 
quent to the pleas, and so &ir disregarding one of the 
niain objects of pleading, the attainment of distinct 
issaes. It is not at all improbable that this part of the 
new system will require modification ; and one easy 
method of effecting it would be, not to permit a general 
traverse without leave, and to give the same power of 
requiring an affidavit on application of such leave as is 
given to pleading several pleas. For instance, suppose 
a defendant sued as acceptor of a bill of exchange pleads 
that it was an accommodation bill, and that it was in- 
dorsed to the plaintiff after it was due; the plaintiff 
must know as a &.ct whether the last averment is true, 
and why should he be allowed to put the defendant 
to the proof of it, and gain the advantage of the defect 
of proof? So again, if the defence were that the drawer 
obtained the bill by firaud, of which the plaintiff had 
notice when he took the bill ; the cumulative traverse 
will appear to be a still further advantage to the plaintiff 
when it is remembered that he is not required in any 
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way to verify his declaration. Still, althougli this part 
of the statute is open to objection for want of consistency, 
it is an advance in the right direction, and those who 
admire the profession of the law as the means of obtain- 
ing justice, may ere long see fully realized what is so 
admirably expressed in the following passage of Mr. 
Serjeant Lawes* evidence given to the commissioners in 
1830. '' I would require the statement of nothing 
which does not require proof of everything that is neces- 
sary to be stated, and is put in issue. I would dispense 
with all technical and useless forms, reject all verbiage, 
and confine the statement of each party's case to the 
substance or merits of it; introducing it in the most 
concise and distinct way, so as to free pleadings from 
that length and obscurity which now encumber them. 
I would render the matter debated more intelligible to 
the people who are interested, or who may witness trials 
or arguments without being concerned in the result. 
This may, I think, be done without prejudicing the art, 
and with great advantage to it. The real learning of 
the law will always be sufficient for the grasp of the 
most powerful and acute understanding; its best in- 
terests require its separation from that which tends as 
much to disgrace it, ^ the practices of the pettifogger 
those of the most upright and enlightened practitioner.'' 
As already noticed, special demurrers are abolkhed, 
and with them consequently the objections on the ground 
of argumentativeness, negatives pregnant, and want of 
certainty (pp. 83—88) ; and although it is desirable that 
the substantive grounds of complaint or defence should 
appear upon the record, yet the speedy decision of ac- 
tions should be encouraged, and the former practice of 
passing over objections in point of law, for the purpose 
of taking ihem after verdict in arrest of judgment, or 
Non obstante motion non obstante veredicto, put an end to as far as 
practicable. This has been the object in view in the in- 
sertion of the new provisions as to such motions. In 
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fbture^ upon any motion in arrest of judgment, or for 
judgment non obstante veredicto, by reason of the omis- 
sion of some alleged material &ct or facts, or material 
all^^tion, or other cause, the party whose pleading is 
alleged or adjudged to be therein defective may, by leave 
of the court, suggest the existence of the omitted fact or 
fiicts, or other matter, which, if true, would remedy the 
alleged defect^ and such suggestion is to be pleaded to 
by the opposite party within eight days after notice 
thereof, and brought to trial as an ordinary action (sect 
143, p. 88) 3 and if the party making the suggestion 
succeeds thereon, he will be entitled to the same judg- 
ment as if the facts had been originally stated, and also 
the costs of the proceedings on the suggestion, and even 
if he fails, although h^ will have to pay the costs of the 
proceedings on the suggestion, he will be entitled to the 
costs of the abortive i^m^^ found for him on the original 
trial, which he may set off against his opponent's costs 
in the cause (sects. 144, 145, p. 90). This punishment 
for omitting to t^e the objection until after the trial 19 
the more reasonable, since, by sect. 80, either party may 
by leav^ plead and c[c°^ur at the same time (see supra, 
p. xxvii). 

Ancillary to the object of ensuring the decision of the Joinder of 
real matter in controversy, are the ppvisions as to non- P"**^* 
joinder and misjoinder of plaintiffs or defendants. Non- 
joinder or misjoinder of plaintiffs may be amended at any 
time before the trial, upon such terms as may be deemed 
right, if it shall appear to such court or judge that injus- 
tice will not be done by such amendment, and '< that the 
person or persons to be added as aforesaid consent, either 
in person or by writing, under his, her or their hands, to 
be so joined, or that the person or persons to be struck 
oat as aforesaid were originally introduced without his, her 
or their consent, or that such person or persons consent in 
Bttomer aforesaid to be so stnick out'' (sect. 34, p. 109). In 
like manner, misjoinder of plaintiffs may be amended at 
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the trial, in analogy to amendments, under 3 & 4 Will. IV. 
c. 42, and nonjoinder also, if the defendant should not at 
or before pleading have given notice in writing that he 
objects to such nonjoinder, specifying the names of the 
persons omitted ; and in either of the above cases a plain- 
tiff so added will be liable as if he had been originally 
joined in the action (sect. 35, p. 110). If, however, the 
defendant pleads in abatement, or gives such notice, the 
amendment may be made by adding the omitted plaintiff 
without any order (sect, 36, p. 112), on payment only of 
the costs of such amendment, the defendant being at 
liberty to plead de novo. Misjoinder of defendants in any 
action on contract may be amended either before or at the 
trial (sect. 37, p. 113), and upon a plea of abatement or 
nonjoinder of defendants in an action on contract, the 
writ and the declaration may be amended, and the pro- 
ceedings continued against the original and added de- 
fendants (sect. 38, p. 114), and upon the trial of such 
cause after the amendment, the plaintiff may succeed 
against the original defendants although he £Etil as to 
those who are added. 

Issues and To facilitate the trial of simple matters of £act in law, 
the provisions as to special cases have been much ex- 
tended, and parties may now, after writ issued, raise by 
consent questions of fact for the decision of a jury, or 
questions of law for the court, without any pleadings 
whatsoever, and with or without an agreement as to the 
costs, and judgment is to be entered up upon the finding 
of the jury, or the decision of the court (sects. 42—48, 
pp. 116—118). 

Notice of As every variety of form multiplies the chances of mis- 

take and the opportunities of trick, several provisions 
have been made to secure uniformity in minor points. 
Notice of trial will, for instance, in future be ten days in 
all cases, whether in town or country, unless otherwise 
ordered (sect. 97, p. 124), and a countermand of notice 
will be four days, or if short notice of trial has been given 
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two days^ before the time mentioned in the notice of trial, 
miless otherwise ordered (sect. 98, p. 126). Costs of the 
day may in future be obtained upon a simple affidavit, 
without motion (sect. 99, p. 127), and the procedure for 
judgment as in case of nonsuit is much simplified. The 
14 Geo. II. c. 17, is repealed, and if the plaintiff does not 
go to trial at the respective periods, according to the 
practice of the court, the defendant may give him twenty 
days' notace to bring the issue on to be tried at the sittings 
or assizes next after the expiration of such notice, and 
upon his default a suggestion may be made on the record 
and judgment obtained, subject to the suggestion being 
Bet aside if untrue, or to the time for trial being extended 
by order of the court or judge (sect. 101, p. 129). 

The rule by which no costs of proving any documents Admission of 
at the trial were allowed, unless a notice to inspect and 
admit had been served, and a judge's order obtained upon 
summons requiring the opposite party to admit, was often 
found in practice to cause more expense than it was in- 
tended to save, but this is now remedied, by rendering 
the summons and order unnecessary, and enacting that 
the notice to admit shall be sufficient to throw the costs 
of proof upon the party refusing to admit, unless the judge 
at the trial certifies that the refusal was reasonable, and 
farther, that the notice itself need not be given where the 
omission would be a saving of expense (sect. 117, p. 133). 
If the admissions be made, they may be proved by an 
affidavit of the attorney in the cause, or his clerk (sect. 
IIB, p. 133), and the service of the notice to produce 
niay, if requisite, be proved by a similar affidavit ; but 
whether independent proof of the service of the notice to 
admit must be given may admit of a question (see pp. 134, 
135). 

A useless item of expenditure is lopped off by the Nisi Pnus 
abolition of the idle forms of sealing and passing the 
record (sect. 102, p. 135), and the fees to the judge's 
marshal and all other payments to and for the use of the 

b5 
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judge are no longer to be permitted. (See 15 and 16 
Vict. c. 78y 8. 28, and in/ra, zlviii.) 
Jury proceti. The forma as to the jury process were amongst the 
most ancient parts of our system of trial by jury, bnt 
their antiquity has at last been considered no excuse for 
retaining what was at once expensive and useless. Ac- 
cordingly the venire fackUf distringets or habeas corpora^ 
and jurata panitur in reipectu, are no longer to be used 
(sect. 104, p. 186), and in lieu thereof, the sheriff, ex- 
cept in London and Middlesex, is, upon receipt of a 
precept from the judges of assize, to summon jurors for 
the trial of civil and criminal issues, and a panel of such 
jurors is to be made out and annexed to each nisi |»iu8 
record (sects. 106, p. 136). In like manner, he is to sum- 
mon a sufficient number of special jurors, to be fixed by 
the judges, who are to try the special jury causes indis- 
criminately. The plaintiff is to be entitled to a special 
jury upon a ten days notice to the defendant, while the 
defendant or plaintiff in replevin must give a notice to 
the opposite party, either before notice of trial has been 
given, or more than six days before the day for which 
the notice of trial is given. The court or a judge may, 
however, at any time, order that the cause be tried by a 
special jury, if deemed right (sect. 109, p. 137). In Lon- 
don and Middlesex common juries are to be summoned 
pursuant to a similar precept (sect. 107, p. 130), but spe- 
cial juries are to be struck as before : the court, however, 
or a judge, if satisfied that a notice for a special jury, in 
London or Middlesex, is given for delay, may order the 
cause to be tried by a common jury, or make such other 
order as may be deemed right (sect. Ill, p. 141). And 
in all cases, whether in town or country, if by reason of 
a six days notice not being given to the sheriff, the spe- 
cial jury do not attend, Ihe cause may be tried by a 
common jury. (See as to this notice, p. 138.) A view 
may be had in future by rule instiead of a writ being re- 
quired (sect. 114, p. 141). 
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No purticqH*' change is made as to the prooeedings at Trial 
tiie trial, except as already mentioned with respect to 
mmjwder and miqoinder of parties (jtupra xxxi), and 
sdmisBion of documents ; but the wide and most beneficial 
danse a^ to amendments extends to trials at nisi prins, 
and by this iiie judge at nisi prius may amend all the de- 
fects anderrors in any proceeding '^in civil causes, whether 
there is anything in writing to amend by or not, and Amend* 
whether the defect or error be that of the party applying 
to amend or not ; and all such amendments may be made 
with or without costs, and upon such terms as to the court 
or judge may seem fit ; and all such amendments as may 
be necessary for the purpose of determining in the ex- 
isdng suit the real question in controversy between the 
parties sAoff be so made*' (sect. 222, p. 210). 

execution will now speedily follow the verdict, for, Judgment 

unless the judge who tries the cause, or some other judge, uon. 

or the court, order otherwise, execution will issue after a 

verdict out of term in fourteen days (sect. 120, p. 146) ; 

and, it is presumed, after four days, when the cause is tried 

in term. Execution may also be ordered to issue at any 

earlier period (ib.). The writ of execution will be issued 

at once into the county where the defendant or his goods 

are (sect. 121, p. 147), and no ground writ need at any 

time to be issued. Execution creditors, whether plaintifis 

or defendants, may now in all cases levy the poundage 

fees and expenses of the execution over and above the 

judgment (sect. 128, p. 147). The rule, however, that 

writs of execution remain in force until executed, will 

not apply to writs issued op, x)r after the 24th of 

October for such writs will only be in force for one 

year from the teste of the writ. But provision is made 

that a writ may, at any time before its expiration, be 

renewed for one year, and so on from time to time, 

either by being marked with a seal bearing the date of 

the day month, and year of such renewal (such seal to 

be Dfovided aii«l kept for that purpose at the office of the 
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masters of the court out of which such writ issued), or 
by such party giving a written notice of renewal to such 
sheriff, signed by the party or his attorney, and bearing 
the like seal of the court ; and a writ of execution so 
renewed will have effect, and be entitled to priority, 
according to the time of the original delivery thereof, 
and the production of a writ sealed as renewed will be 
sufficient evidence of such renewal (sect. 125, p. 149). To 
remedy a great practical inconvenience, consequent upon 
the rule of law, that the sheriff^s duty, after executing a 
ca, sa,, is to keep the debtor in custody until the creditor 
himself receives the debt, or authorizes the discharge, it 
is enacted that the attorney's written authority to dis- 
charge the prisoner shall justify the sheriff for such dis- 
charge, unless the party for whom such attorney professes 
to act shall have given written notice to the contrary to 
such sheriff, gaoler, or person in whose custody the 
opposite party may be ; but such discharge shall not be 
a satisfaction of the debt, unless made by the authority 
of the creditor; but the attorney giving such order with- 
out authority, will still be liable to his client (sect. 126^ 
p. 150) ; and lastly, as to execution, the useless expense 
of a habeas corpus ad satisfiaciendum, for the purpose of 
charging a prisoner in execution, is abolished; a judge's 
order, upon an affidavit that judgment has been signed 
and is not satisfied, being substituted (sect. 127, p. 
161). 
Abatement The provisions as to the effect of death, marriage, or 
bankruptcy of the parties to a suit, are contained in sects. 
135 — 141, but consist in part of a re-enactment of 8 & 9 
Will. Ill, c. 1 1, ss. 6, 7 and 17 Car. II, c. 8. The principal 
alterations are, that in the case of the death of a sole 
plaintiff, or sole surviving plaintiff, the legal representa- 
tive may, by leave, enter a suggestion of the death, and 
proceed with the action (sect. 138, p. 153), and so also, 
upon the death of the sole or sole surviving defendant, a 
similar mode of proceeding by suggestion is given to the 



of suit. 
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plamtifP against his personal representative (sect. 139, 
p. 153). In case of the death of the plaintiff after inter- 
locatory and before final judgment, proceedings are to be 
had as before^ under 8 & 9 Will. III. c. 11, s. 6, except 
that the writ of reviyor, instead of scire facias, is to be 
adopted (sect. 140, p. 156). 

An action will in no case abate by the marriage of a Marriage. 
woman plaintiff or defendant, but it may, notwithstand- 
ing, be proceeded with to judgment; and such judgment 
may be executed against the wife alone; or, by suggestion 
or writ of revivor pursuant to this act, judgment may be 
obtained against the husband and wife, and execution 
issue thereon; and in case of a judgment for the wife, 
execution may be issued thereupon by the authority of 
the husband, without any writ of revivor or suggestion ; 
and if in any such action the wife shall sue or defend by 
attorney appointed by her when sole, such attorney shall 
have authority to continue the action or defence, un- 
less countermanded by the husband, and the attorney 
changed according to the practice of the court (sect. 141, 
p. 168). 

And the proceedings by assignees of a bankrupt or Bankruptcy 
insolvent are also simplified where a plea of the plaintiff's solvency. 
bankruptcy or insolvency is pleaded— ^though the sec- 
tion may perhaps be limited to the bankruptcy or insol- 
vency occuring after action brought — for by sect. 142, 
(p. 159), the bankruptcy or insolvency of the plaintiff in 
any action, which the assignees might maintain for the 
benefit of the creditors, shall not be pleaded in bar to 
such action, unless the assignees shall decline to continue, 
and give security for the costs thereof, upon a judge's 
order to be obtained for that purpose, within such reason- 
able time as the judge may order, but the proceeding 
may be stayed until such election is made ; and in case 
the assignees neglect or refuse to continue the action and 
give the security, the bankruptcy may be pleaded within 
eight days of the refusal, and we presume tiie insolvency, 
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alihoagli by a careleasnefis in expression, not iittcommon, 
the latter part of the section does not use tiie woi4 insol- 
yency (p. 169). 
Reylvor. Xhe writ of revivor, which has already been men- 

tioned, is intended in most cases to supersede the old 
writ of scire facias, and it will be directed to the party 
at once instead of to the sheriff, will be tested on the 
day of its issuing, and call upon the defendant to appear 
within eight days, and may be served in any county ; 
and the subsequent proceedings will be the same as in an 
ordinary action, except that an appearance may be by 
a notice in writing to the attorney or his agent (sectSL 
131—133, pp. 164, 166). But the period for issuing 
execution, without any revivor or scire facias^ is now 
extended to six years from the judgment, during the 
lives of the parties to the judgment, or those of them 
during whose lives execution may at present issue without 
a scire facias (sect. 128, p. 161). And this writ may 
issue to revive a judgment less than ten yeam old, without 
any rule or order ; but if more than ten years old, not 
without a rule of court or a judge's order ; nor, if more 
than fifteen, without a rule to show cause (sect 134, p. 
166). But as in many cases the title to make other per- 
sons parties to the judgment would be open to no doubt or 
dispute, a still more simple mode is provided by tiiie entry 
of a suggestion by leave of the court or a judge, upon a 
rule or summons, that it manifestly appears that the party 
appl3nng is entitled to issue execution as prayed, but if the 
application to enter such suggestion Mi, it will not pre- 
clude proceedings for the same purpose by writ of revivcNr 
(sect. 139, p. 162). The wtk of scire facieLsiB, however, 
not in terms abolished, and would be used in some 
cases, as, for instance, where it is sought dther during 
the judgment debtor's lifetime, or after his death, as 
against his henrs and terre-tenants, to extend freehold 
land of which he was seised at the date of the judgment. 
And in the following cases specified in sect. 132 (p. 166), 
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the ^writ of 9dre faeitUy iwued out of any of the superior 
eoTurts of law at WestmiBster — against bail on a reoog^ 
nizanoey ad audiendum errore$; against members of a 
joint-stock company or other body ; upon a judgment 
recorded against a pnblic officer or other person sned as 
representing such company or body; or against snch 
company or body itself; by or against a husband, to 
have execntion of a judgment for w against a wife ; for 
restitation after a reversal in error ; upon a suggestion 
of further breaches after judgment; for any penal sum, 
pursuant to 8 & 9 Will. III. c. 11, s. 8 ; or for recovery 
of land taken under an elegit— ia to be tested, directed, 
and proceeded upon in like manner as writs of revivor. 

Writs of error have hitherto been a &r more cumbrous £nor. 
and expensive proceeding than was desirable, and in 
many instances decisions which were almost admitted to 
be wrong have been acted npon as authorities, merely 
becaose the Exchequer Chamber had not had. an oppor- 
tunity of overruling them. (See an instance as to the 
parol acknowledgment of a payment to take a debt out 
of the Statnte of LimitationB, WUUs v. Newham^ 2 0. 
M. & R. 723, finally overruled in Cleave v. JoneSy 6 
Ezch. 673.) In future, error must be brought within six 
years instead of twenty (sect. 146, p. 168), subject to the 
same exceptions as to parties under disabilities as before 
(sect 147, ib,)y and it will in all cases be a step in the 
cause, instead of being a proceeding by writ out of chan- 
cery (s. 148, p. 169). Error in law will be brought by 
either party delivering to the master a memorandum al- 
leging error, and a note of its reeeipt is to be given by 
the master, and served by the party upon his opponent, 
together with a statement of the grounds of error in- 
tended to be argued (s. 149, p. 169), and the service o^ 
this writ and statement will have the same efiect as the 
service of the notice and allowance of the writ formerly 
had (s. 150, p. 170). Execution may be ordered to 
iflsne. notwithatanding the proceedings in error, if the 
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grounds alleged be clearly frivolous (s. IdO, ib.) ; and 
bail in error must also be given as heretofore, unless 
dispensed with by the special order of the court wherein 
the judgment complained of was given (s. 151, p. 170). 
There will be no assignment and joinder of error except 
where the defendant in error intends to rely upon the 
proceeding in error being barred by lapse of time, or by 
release of error, or other like matter of &ct, when he is to 
give four days' written notice to the plaintiff in error to 
assign error as heretofore, instead of entering the sug- 
gestion ; and he shall, within eight days, plead thereto 
the bar by lapse of time, or release of error, or other 
like matter of fact ; and thereupon such proceedings may 
be had as heretofore Cs^ct. 152, p. 171). It will be 
merely a suggestion that error is alleged by one party 
and denied by the other, which must be duly entered 
upon the roll within ten days after the service of the copy 
of the memorandum of error, or such further time as may 
be permitted (s. 153, p. 172), and this being done, the 
cause may be set down for argument in the court of error 
in the manner heretofore used ; and the judgment roll wrill^ 
without any writ or return, be brought by the master into 
the court of error in the Exchequer Chamber, before the 
justices, or justices and barons, as the case may be, of 
the other two superior courts of common law, on the 
day of its sitting, at such time as the judges appoint^ 
either in term or in vacation ; or if the proceedings in 
error be before the High Court of Parliament, then 
before the High Court of Parliament, before or at the 
time of its sitting ; and the court of error will thereupon 
review the proceedings, and give judgment as they shall 
be advised thereon ; and such proceedings and judgment, 
as altered or affirmed, will be entered on the original 
record ; and such further proceedings as may be neces- 
sary thereon may be awarded by the court in which the 
original judgment was given. But besides this power to 
the court in which the original judgment was given, 
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coarts of error will in all cases have power to give such 
judgment and award such process, as the court from which 
error is brought ought to have done, without regard to 
the party alleging error. Error in &ct cannot be brought 
without an affidavit of the alleged error in fact (sect 158, 
p. 175). And other provisions as to incidental pro- 
ceedings are made, as for instance, in lieu of the old form 
of summons and severance, where one only of several 
persons brought error, a suggestion is to be adopted 
(s. 164, p. 172) ; a plaintiff may discontinue the pro* 
ceedings in error, and the defendant, or any of several 
defendants, may confess error and consent to the reversal 
of the judgment (sects. 159, 160, p. 176). There will be 
no abatement of the proceedings by the death of either 
or all of the plaintiffs or defendants, or by the marriage 
of the plaintiff or defendant (sects. 161— 167, pp. 176^ 
178). 

The conmiissionerB in 1830 strongly urged the aboli- Qectment. 
tion of the action of ejectment, with all its fictions and 
anomalies, and proposed to substitute a new action, to be 
called a *' plea of land.'' Their views have been sub- 
stantially adopted by the present commissioners ; but 
the old name of ejectment is retained, and elaborate pro- 
visions made to ensure the trial of the title and actual 
ouster when necessary only. The writ is to be issued, 
describing the property with reasonable certainty, and 
directed to the persons in possession by name, and to all 
persons entitled to defend the possession of the property 
claimed, and requiring them to appear within sixteen 
days after service (sect. 169, p. 180), and the service will 
be the same as a declaration in ejectment formerly, or in 
such manner as the court or a judge shaU order, and, in 
case of vacant possession, by posting a copy thereof upon 
the door of the dwellinghouse, or other conspicuous part 
of the property (sect 170, p. 181). The striking im- 
provement in this new proceeding is, that parties may 
enforce their claims to land just as all money claims, 
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without any distiiictioii as to the service being in term 
or vacation. The writ is to be in force for three manths, 
and to bear the same indorsements as an ordinary writ 
with respect to the name and abode of the attorney, or 
of the party suing it out ; and there is the same power 
of demanding the attorney's authority and his client's 
address (sect 169, p. 180). The persons named in the 
writ, or any other person, on an affidavit that he is in 
possession by himself or his tenant, are to appear, and 
the appearance may be for the whole or for any part oi 
the property claimed (sects. 171—178, p. 183, 184), such 
limited defence to be stated by a notice within four days 
after appearance (sect. 174, p. 186) ; and there is power 
to order further particulars of the property claimed, or is 
respect of which the defence is entered (sect 175, p. 186), 
and also to strike out or confine appearances and de- 
fences set up by persons not in possession by themselvee 
or their tenants (sect 176, p. 186). In case no appear- 
ance is entered within the time appointed, or if an ap- 
pearance be entered, but the defence be limited to p«t 
only, the plaintifis may sign a judgment that the person 
whose title is asserted in the writ shall recover possession 
of the land, or of the part thereof to which the d^encc 
does not apply, according to a form given in the schedule 
(sect. 177, p. 186.) But if an appearance be entered, an 
issue is at once to be made up without any pleadings 
by the claimants or theur attorney, setting forth the writ 
and stating the &ct of the appearance, with its date, and 
the notice limiting the defence, if any, of each of the 
persons appearing, and directing the sheriff to summon a 
jury to try the issue (sect. 178, p. 187) ; and the daim- 
antB will then proceed to trial in the same manner and 
within the same time (sect 202, p. 10^), as in other 
actions ; and the question at the trial will be, except in 
the cases hereinafter mentioned, whether the statement 
in the writ of the titie of the claimants is true or fidse, 
and, if true, which of the claimants is entitied. The 
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claimant, or one of several claimants, may diacontinne 
by notice, or in the latter case by leave obtained (sects. 
200, 201, p. 196) ; and the defendant, or any of the de- 
fendants, who defend separately, may confess the action 
as to whole or part of the property daimed (ss. 208 — 
205, p. 106) ; but if other defendants defend for the same 
part, then the judgment will only be for costs against the 
defendant confessing (s. 205). 

If the action be brought by some or one of several 
persons entitled as joint tenants, tenants in common or 
coparceners, any joint tenant, tenant in common or co- 
parcener in possession, may at the time of appearance, or 
within four days after, give notice in the same form as in 
the notice of a limited defence, that he defends as such, 
and admits the right of the claimant to an undivided 
share of the property, but deaiea any actual ouster of 
him from the property, and within the same time file an 
affidavit stating the same fects with reasonable certainty, 
and such notice will be entered in the issue in the same 
manner as the notice limiting the defence ^ and upon the 
trial of such an issue, the additional question of whether 
an actual ouster has taken place will be tried as at pre- 
sent in an action of ejectment (sect 188, p. 191). Upon 
the trial of such issue, if it shall be found that the de- 
fendant is joint tenant, tenant in common or coparcener 
with the claimant, then the question whether an actual 
ouster has taken place shall be tried ; and unless such 
actaal ouster shall be proved, the defendant shall be en- 
tided to judgment and costs ; but if it shall be found 
either that the defendant is not such joint tenant, tenant 
m common or coparcener, or Ihat an actual ouster has 
teken place, then the claimant shall be entitled to such 
Jodgment for the recovery of possession and costs (sect. 
181, p. 191). A special case may be stated between the 
parties, but apparently only according to the practice 
heretofore used, and not under the new provisions of the 
present act (sect. 179, p. 188); and at the trial a special 
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verdict may be foand, or a bill of exceptions tendered 
(sect. 184, p. 190). Upon a finding for the claimant for 
the whole or part of the property, judgment is to be 
signed, and execution issued accordingly for the reco- 
very of possession and costs in the same or separate writs 
(sects. 185, 187, p. 190) within such time, not exceeding 
the fifth day in term after the verdict, as the court or 
judge before whom the cause is tried shall order; and if 
no such order be made, then on the fifth day in term after 
the verdict, or within fourteen days after such verdict, 
whichever shall first happen ; and upon a finding for the 
defendant, judgment may be signed, and execution issued 
for costs in like time and manner (^sect. 186, p. 190). 
Death of The death of one or all of the claimants or defendants 

will not abate the action, but the subsequent proceedings 
will vary according as the right survives or not (sect 
190, p. 192). Thus, where tiie right of the deceased 
claimant survives, the surviving claimant may proceed 
upon entering a suggestion of the death, and recover 
upon its appearing that he was entitled to bring the 
action either separately or jointly with the deceased 
claimant (sect. 191, p. 192). But if a sole claimant, 
or one of several claimants, whose right does not sur- 
vive to another or others of the claimants, die before 
trial, the legal representative of the claimant, upon enter- 
ing a suggestion of the death, may proceed with the 
action, and the truth of the suggestion may be tried at 
the trial of the cause ; or if made after trial, it may be 
traversed and tried in the usual way (sect. 194, p. 193). 
If one of several claimants die befoire trial, whose right 
does not survive to another or others of the claimants, 
or his legal representative does not become a party, as 
just now mentioned, the surviving claimant may enter a 
suggestion, and proceed for his share of the property and 
costs (sect. 192, p. 192). If, after verdict in favour of 
the claimants, one or more of them die, the surviving 
claimant, whether the legal right to the property shall 
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survive or not, may suggest the death as ahove, and pro- 
ceed to judgment and execution ibr recovery of possession 
of the entirety of the property and the costs ; but this will 
not affect the right of the legal representative of the 
deceased claimant, or the liability of the surviving 
daimant to such legal representative ; and the entry and 
possession of such surviving claimant under such execu- 
tion will be considered as an entry and possession on 
behalf of such legal representative in respect of the share 
of the property to which he shall be entitled as such 
representative, and the court may direct possession to be 
delivered accordingly -^sect. 193, p. 102). Upon the death Death of 
of one of several defendants, who defend jointly, whether *° ** 
before or after judgment, the action may proceed against 
the survivor upon suggestion of the death (sect. 195, 
p. 193) ; and upon the death of a sole defendant, or of all 
the defendants before trial, then upon a suggestion of the 
death, the claimant will be entitled to judgment for reco- 
very of possession, unless some other person shall appear 
and defend within a time to be fixed by the court or a 
judge, which order will be served as the writ ; but within 
the time so fixed, the person then in possession by himself 
or his tenant, or the legal representative of the deceased 
defendant, may appear and defend. (Sect. 196, p. 193. ) 
Upon the death before trial of a defendant who defends 
separately for part, the same proceedings may be taken 
as to such portion as in the case of the death of a sole 
defendant, or the claimants ipay proceed against the 
smriving defendants in respect of the portion of the pro- 
perty for which they defend. ( lb). If the sole defendant 
or all the defendants die after verdict, the judgment may 
be signed and execution may issue both for the recovery 
of possession and for costs against the legal representa^ 
tiVes of the deceased, as upon any other judgment for 
money (sect. 197, p. 194). The efiect of a judgment will 
be the same as heretofore (sect. 207, p. 198) ; and the 
former statutes are adapted to the new form of action, 
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viz.y the 11 Geo. II. c. 10, s. 12, as to notice to be given 
to a landlord by a tenant who is served with a writ 
(sect. 209, p. 184) ; the 16 & 17 Car. II. c. 8, ss. 3, 4, 
as to error (sect. 208, p. 198) ; the 4 Geo. II. c 28, 
s. 2, as to proceedings for nonpayment of rent (sect. 
210—213, pp. 199-202) ; the 1 Geo. IV. c. 87, 9. 1—4, 
as to ejectment against tenants holding over (sects. 
213-216, pp. 204—207) ; the 11 Geo. 4 and 1 WiD. IV. 
c. 70, s. 36, as to ejectment where the right of re-entry 
accrues to a landlord in or after Hilaiy or Trinity 
Terms respectively (sect. 217, p. 207) ; the 7 Geo. II. 
c. 20, s. 1, 3, as to ejectment by mortgagee (sect. 219, 
220, p. 208). By sect. 202 (p. 196) judgment for not 
proceeding to trial may be obtained as in an ordinary 
action ; and, lastly, by sect. 221 (p. 210), " the several 
courts and the judges thereof respectively shall and may 
exercise over the proceedings the like jurisdiction as 
heretofore exercised in the action of ejectment, so as to 
ensure a trial of the title, and of actual ouster, when 
necessary only, and for all other purposes for which 
such jurisdiction may at present be exercised ; and the 
provisions of all statutes not inconsistent with the pro- 
visions of this act, and which may be applicable to the 
altered mode of proceeding, shall remain in force and be 
applied thereto." It is worthy of notice, that two 
valuable recommendations of the former commissioners 
have not been adopted ; one intended to protect parties 
in possession from frivolous claims; and the other^ to 
assist the claimant beneficially entitled in recovering 
possession, notwithstanding there was a legal defence to 
his claim. The former was in these terms : ** That where 
the plaintiff shall declare in his own right, and also in the 
right of some other person, it shall be competent to the 
defendant, by notice to be served for that purpose, to re- 
quire an afiidavit to be made as to his right to appear as 
plaintiff, which affidavit shall be to the following effect ; 
viz. that the action is brought by the plaintiff to recover 
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^OSBession of l^e premises in his own behalf, and for his 
own benefit, and that he claims title, legal or equitable, 
to the same ; or to require him to make affidavit as to his 
right to use the name of the other person in whose right 
lie sues, which affidavit shall be to the following effect ; 
viz. that he has sufficient authority to sue in right of the 
said A. B., or that the said A. B. has no title, except as 
mere trustee for the plaintiff; and upon service of such 
notices respectively as aforesaid all further proceedings 
shall be stayed until the affidavit so required has been 
filed 'with a proper officer, to be authorized to receive and 
file such affidavit/' And the latter was the suggestion 
of an enactment that the claimant should not be defeated 
by proof of the existence of any term for years, imless it 
should he shown that such term was vested in some per- 
son who held the same adversely to the plaintiff, or unless 
t^e defendant at the time of plea pleaded should have 
given notice, specifying such term, and his intention to 
set np the same as a defence to the action. 

Thus far we think the statute will be found to have 
effected many useful changes tending to produce greater 
uniformity and simplicity in practice, as well as to dimi- 
nish the expenses, although the alterations as to pleading 
are certainly open to the objection, that they either go 
too &r or not far enough. Still the powers as to amend- 
ment are ample enough to ensure the trial of all causes 
upon their merits, and it is to be hoped that the courts 
will feel themselves at liberty, under the provisions of 
8ect.223, to make rules to meet difficulties as they arise in 
the application of the various enactments to actual prac- 
tice. The legislature has spoken out clearly enough as to 
the spirit in which the whole statute is to be administered, 
for what can be more expressive than sect. 222, which 
enacts, that ** it shall be lawful for the superior courts of 
common law, and every judge thereof, and any judge 
sitting at nisi prius, at all times to amend all defects and 
errors in any proceedings in civil causes, whether there 
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18 anything in writing to amend by or not, and whether 
the defect or error be that of the party applying to amend 
or not ; and all such amendments may be made with or 
without costs, and upon such terms as to the court or 
judge may seem fit ; and dl such amendments as may be 
necessary for the purpose of determining in the existing 
suit the real question in controversy between the parties 
shall be so made." 
Fees. At the end of the volume will be found an abstract of 

the Nisi Prius Officers Act (15 & 16 Vict. c. 73), but, 
except in a few instances, the fees are not at once abo- 
lished, but power is given to make arrangements for their 
revision or abolition. It may be well therefore to recall 
to the attention of those intrusted with these powers the 
language of the commissioners upon the subject. They 
state in their Report as follows : ^' As to the mode of pay- 
ment by fees, (which fluctuate in amount, and are not 
proportioned to the services for which they are paid,) it 
cannot be sustained on principle, and has already been 
condemned by high authority. The principle of payment 
by salaries, instead of fees, was acted on by the legisla- 
ture in a statute passed in the year 1837 (7 Will. IV. & 
1 Vict. c. 30), by which thirty-seven different offices in 
the superior courts were abolished, and the offices of the 
courts remodelled. Under that statute five masters were 
appointed in each court at fixed salaries, to transact the 
whole of the official business of the court, excepting that 
transacted at nisi prius and at the judge's chambers, to 
which we are now addressing ourselves. The same prin- 
ciple of payment by salary, instead of fees, has also been 
recommended for universal adoption in the courts of law 
by a committee of the House of Commons in the Report 
ordered to be printed in 1847." And after making the 
suggestions embodied in the statute, they say, ^' If these 
are carried into effect, suitors will be relieved from a tax 
most grievously complained of, the emoluments of the 
officers will cease to be uncertain and liable to the floe- 
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taation of busmeas, and the ^establishment of the oonrti 
wili be rendered more uniform and effective." 

This language expresses the opinion of the whole pro« 
fession as well as of the public, and it is to be earnestly 
hoped that the powers thus granted for such a useM 
purpose will speedily be exercised ; and when the fees 
are thus reduced in number and fixed in amount, a 
watchiul vigilance must be kept up to prevent any 
re-imposition of them by the gradual growth of any 
practice, either of asking for or receiving any unautho- 
rized fee whatever. In addition to these regulations as 
to fees, the courts are, by sect. 223 (p. 211), empowered 
to make general rules for carrying out the act effectually, 
and also to frame new forms of writs and other proceed- 
ings (sect. 224, p. 212). Sect. 226 is a useful clause, 
giving power to any court to stay proceedings in such 
court which are being carried on contrary to the in- 
junction or order of any other court. The interpretation 
clause (s. 227, p. 213), limits the meaning of the words 
"judge" and "action" in a way wliich may give rise 
to some inconveniences; and the residue of the statute 
consists of enactments to extend the chief provisions of 
this statute to the counties palatine of Lancaster and 
Durham. 

It will be seen from this statute, as from the first 
Report of the Commissioners, that very much remains 
to be done to complete the necessary reform of the 
courts at Westminster, and the granting them power to 
enforce obedience to their judgments upon legal rights, 
by injunction and specific performance, would be found 
a most valuable aid to the administration of justice. 
The clause in the 223rd section, which recognizes the 
desirableness of a uniformity of practice in the allowance 
of costs in the several courts, and an equal division of 
the business of taxation amongst the masters, suggests 
also as a matter well worthy of consideration, whether 
the offices for the issuing writs should not be consolidated 
w. c 
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into one, and the writs be entered in some regular rota- 
tion, as, for instance, by twenty-fives ; that is to say, 
the first twenty-five for the Queen's Bench, the second 
twenty-five for the Common Pleas, and the third twenty- 
five for the Exchequer, and so on, which would ensure 
distribution of business in the three courts, and ulti- 
mately secure greater uniformity of decision. This has 
been done in Ireland by 13 & 14 Vict. c. 18, and the 
same principle is adopted in our courts of equity. 

This subject, and many others connected with the 
Common Law Courts, will doubtless fall under the con- 
sideration of the Commissioners, and all who desire to 
see — ^what we believe to be most advantageous to the 
community— central tribunals of a high character for 
ability, learning and independence preserved in full 
vigour and usefulness, must unite in endeavouring to 
remove every reasonable objection to the details of the 
existing system, and to ensure causes being decided ac- 
cording to the very right and justice. 
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COMMON LAW PROCEDURE ACT, 

15 & 16 VICT. CAP. 76. 



I. Extent and Operation op Act. 

The title of this act is, Title. 

'^ An Act to amend the Process, Practice, and Mode 
of Pleading in the Superior Courts of Common Law at 
Westminster, and in the Superior Courts of the Coun- 
ties Palatine of Lancaster and Durham," 

but it will he known as The Common Law Procedure Act. 
And it is enacted hy section 

'' 235. In citing this act in any instrument, document 
or proceeding, it shall be sufficient to use the expression 
'The Common Law Procedure Act, 1852.' " 

The object is briefly expressed in the recital, Object of the 

" that the process, practice and mode of pleading in the ^^' 
superior courts of common law at Westminster may be 
rendered more simple and speedy.'' 

The act relates in the first instance only to the courts at Extent of the 
Westminster, but its provisions are, bv sect 228, to be ex- ■*'*• 
tended to any court of record by order in council. And by 
sect. 229 the superior courts of the counties palatine of Lan- 
caster and Durham are brought within it It does not ex- 
tend to Scotland and Ireland (see sect. 236), except when 
they are speciaUy named. 

" L The provisions of this act shall oome into opera- Time of eom- 
tion on the twenty-fourth day of October, m the year of ™«n««°»e»*- 
our Lord one thousand eight hundred and fifty-two." 

A statute effecting such changes as the present will neces- Application 
sarily give rise to many questions upon the extent of its ap- *^,J2?!°*^ 
plication to pending proceedings, and it will be useful to P™®****"*** 

w. B 
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refer to the principles of law upon this subject, and to some 
of the cases which illustrate them. The general principle no 
doubt is, that a statute shall not be so construed as to operate 
retrospectively, or to take away a vested right, unless it con- 
tain either an enumeration of the cases in which it is to have 
such an operation, or words which can have no meaning un- 
less such a construction is adopted ; and further, that where 
the law is altered by statute pending an action, the law as it 
existed when the action was commenced, must decide the 
rights of the parties in the suit, unless the legislature express 
a clear intention to vary the relation of the litigant parties to 
each other. In accordance with these principles, it was held, 
upon the words in the Statute of Frauds, 29 Car. 2, c. 3, " no 
action shall be brought after June 14th, 1677," upon certain 
agreements, unless the agreement, &c. shall be in writing, 
sigpied, &c., that an action might be brought after that time 
upon a verbal agreement made before. {Gilmore v. Shuter, 2 
Mod. 310 ; T. Jones, 108.) In Ashburnham v. Bradshaw (2 
Atk. 36), the words in 9 Geo II. c. 36 (Mortmain Act), "that 
no lands shall be given after June 24th, 1736," except by 
deed, &c., were held not to apply to a will made before that 
time, although it did not become operative by the death of 
the testator until afterwards. In Couch v. Jefferies (4 Bur. 
2460), an enactment enabling a party, sued for a penalty 
under the stamp act, to be " discharged from the penalty by 
tendering the deed to be stamped," did not apply to an ac- 
tion already commenced. So in Moon v. Durden, (2 Exch. 
22), the words, ** no action shall be brought or maintained" 
did not affect actions pending at the time the act passed. 
Where a plaintiff sued on a bill of exchange, and the de- 
fendant pleaded non assumpsit, under which at that time 
the defence that the bill was void under 9 Anne, c. 14, for 
gaming, was admissible, but before the trial the new rules 
were issued, prohibiting that form of plea, and the 5 & 6 
Will. IV. c. 41, was passed, repealing that part of the 9 
Anne, c. 14, which made the bill void, and enacting, that 
any bill which if this act had not passed would have been 
void " shall be deemed and taken to have been made, drawn,** 
&c., " for an illegal consideration," and the same conse- 
quences shall ensue ; the Court of Queen's Bench de- 
cided that the defendant was entitled to the same rights as at 
the time of the plea pleaded, and the defence of gaming being 
made out, the plaintiff was nonsuited. (Hitchcock v. Way, 6 
Ad. & £. 943.) The 3 &4 Will. IV. c. 42, s. 30, was passed 
the 14th of August, 1833, but enacted that the statute should 
take effect on £e 1st day of June, 1833, and in sect 30 it was 
provided, that " if any person shall sue out any writ of error 
upon any judgment whatsoever given,'*- and judgment shall be 

fiven for defendant in error, then interest shall be allowed, &c. 
n Burn v. Carvalho (1 Ad. & £. 895) the writ of error was 
issued June 3rd, 1833, and the judgment was given for the 
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defendant in errori but the court held that no interest could 
be given. But many instances can be given where a different 
construction has been thought to be imperative. Thus in 
BrooktY.Bockett {9 Q,B.Si!9; 16L. J. 178, Q.B.), the words "no 
attorney shall commence any action," &c., without delivery of 
a signed bill, was held to apply to bills for business done before 
the act, which were not then taxable. In Hodgkinson v. Wyatt 
(4 Q. B. 74), the words in 2 & 3 Vict c. 37, s. 1, that no bill 
payable at or within twelve months, &c., " shall by reason of 
any interest taken thereon," &c., be void, were held to give 
validity to an usurious bill given before the statute passed. 
In Grant v. Kemp (2 C. & M. 636) and Freeman v. Moyes (1 Ad. 
& E. 338), (Littledalc, J., dissentiente), the 3 & 4 Will. IV. 
c. 42, 8. 31, " that in every action brought by an executor, 
such executor shall be liable to pay costs to d^e defendant," 
&c., was held to apply to actions commenced before the 
act passed. So the rule of Hilary Term, 2 Will. IV. r. 74, 
"that no costs shall be allowed on taxation to a plaintiff, 
upon any counts or issues upon which he has not succeeded," 
were held to apply to pending actions (Cox v. Thomasony 2 C. 
& J. 498), although die Court of Common Pleas seem to 
have at first doubted. In Towler v. Chatterton (6 Bing. 258) 
and other cases, shortly after the 9 Geo. IV. c. 14, was passed, 
it was held, that the words ''no action shall be maintained," 
&c., unless such promise, &c., shall be made by some writing, 
signed by the party to be charged therewith," operated to de- 
prive persons of the right to recover, after the statute passed, 
upon wal promises made before, even where the action was 
pending (a). So an alteration of the mode of proof may be made 
pending an action. (See Doe d. Johnson v. Littersedgef 11 M. & 
W.517, and an exception, Edwards v. Sfierren, 11 M. & W. 
595.) It may probably be laid down, without conflicting with 
the general principle, that a statute altering the mode of pro- 
ceeding in point of form, so as to prevent delay and hasten trials, 
will be construed liberally, and general words, even though not 
expressly prospective, will be applied to pending proceedings. 
'Hiis was discussed in the Supreme Court of New York, in 
The Peiiple v. Tibbets (4 Cowen, 384), Ih which, pending an 
information in the nature of a quo warranto^ an act passed for 
Militating the proceedings in such informations, and it was 
contended that it had no application to a pending informa- 
tion. The court admitted the general principle prohibiting 
*ny interference writh vested rights, which had been elabo- 
^tely discussed not long before by Chancellor Kent, in Dash v. 
Von Kieek (7 Johns, R. 503), but drew the distinction between 
^ alteration of rights and an alteration of remedies or mere 
Procedure, and in language most pertinent to the present sub- 
to) But qtuere as to the correctnesB of these last decisions. (See 
Voo y. Lurden, 2 £xch. 22.) 
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ject said, " What right is taken away ? Are the defendants di- 
vested of their defence upon the merits ? Their saying that the 
proceeding is hastened in point of form makes nothing for them. 
They have no right to complain of this. It is complaining 
that he is put upon his defence to day, whereas he had a right 
to delay it till the morrow ; a singular head of vested rights ; a 

right to delay justice The pretence of the defendants does 

not merit the name of right it relates to the remedy* The 
act merely says, that under its regulations the questions be- 
tween the parties may peradventure be brought to trial six 
months earlier than they would otherwise have been. This is 
a very usual subject of legrislative interference. Indeed the 
court might do the same thing, independent of the legislature. 
Suppose they were to make an oroer that all rules to plead 
should be ten days instead of twenty, would it lie with the 

parties interested to gainsay this ? At this rate every 

statute by which the collection of debts or the trial of rights 
is rendered more speedy or effectual would be inapplicable 
and void in reference to subsisting rights." We think it will 
be found that in the majority of instances the present act 
will be held to apply to pending proceedings. 
What actions The statute only applies to personal actions, it not being 
^tute*^* deemed necessary to alter the proceedings in those few real 
actions which remain, but are oi such rare occurrence in prac- 
tice, viz., writ of right of dower, do^^er, and quare impedit^ and 
special provisions are made for ejectment. It is doubtful 
whether the proceedings on the crown side of the Queen's 
Bench or in revenue causes (see Att,-General v. Donaldsont 7 
M. & W. 422) may not be within some of its provisions, e.g. as 
to juries, although not within the general scope of the act. So 
a feigned issue under 8 & 9 Vict c. 109, s. 19, is not an action 
personal (see Luard v. Butcher^ 2 C. B. 858 ; King v. Simmonds, 
7 Q. B. 289), but would be subject to the alterations where 
applicable. Replevin is not commenced in a superior court, 
even if it be a personal action, but the general enactments as 
to pleading will clearly include replevin, and most of the other 
enactments also, except where a particular exemption is made, 
Spirit of the e. g. in sect 41. Previous, however, to stating the form of pro- 
act, ceedings in actions personal, it is right to insert the 222nd 
section, which explains the true spirit of the whole statute, 
and not only provides most extensive powers of amendment, 
but renders all such amendments as may be necessary to de- 
termine the questions in dispute between the parties upon 
the actual merits compulsory. It will apply to every part of 
any proceedings in civil causes, and will, if fully carried out, 
effectually remedy the evil so truly described in the recital, 
that " the power of amendment now vested in the courts and 
the judges thereof is insufficient to enable them to prevent 
the failure of justice by reason of mistakes and objections of 
form." The terms of the enactment are — 
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222. *' It shall be lawful for the superior courts of Amendment, 
common law, aud every judge thereof, and any judge 
sitting at nisi prius, at all times to amend all defects and 
errors in any proceeding in civil causes, whether there is 
anything in writing to amend by or not, and whether the 
defect or error be 9iat of the party applying to amend or 
not; and all such amendments may be made with or 
without costs, and upon such terms as the court or judge 
may seem fit ; and all such amendments as may be neces- 
sary for the purpuse of determining in the existing suit 
the real question in controvery between the parties shall 
h 80 made J' 

Besides this general provision, which will be more parti- 
cularly considered hereafter, there are other specific enact- 
ments as to amendments; e. g., writs (sects. 21, 22), as to 
parties (sects. 34 — 39), and of pleadings (sect 90). And by 
sect 223, the judges or any eight or more of them, including 
the chiefs of each of the courts, are empowered to make ge- 
neral rules and orders for the effectual execution of the act ; 
and by 13 & 14 Vict c. 16, s. 1, they may, " make such alter- 
ations in the time and manner of objecting to errors in plead- 
ings and other proceedings as to them may seem expedient" 
The statutes of amendment will also be in force, although it 
is not likely that recourse to them will be necessary. In 
order to amend under these last-mentioned statutes, there 
must be something to amend by. (See Cheese v. Scalest 10 
M. & W. 491.) 

II. Wbit op Summons. 

All personal actions then are to be commenced by writ of 
summons, and there are four general forms of this writ appli- 
cable to as many different cases. 

1. Where the defendant resides, or is supposed to reside, 
within the jurisdiction, and advantage cannot, or is not in- 
tended to be taken of the power given by the 27th section to 
make a special indorsement, so as to obtain final judgment 
without any further proceedings in default of appearance. 

2. Where such special indorsement is made. 

3. Where the defendant is a British subject, and resides 
out of the jurisdiction. 

4. Where the defendant is not a British subject, and resides 
out of the jurisdiction. 

These different forms will be treated of in their order, but 
the following provisions refer equally to each of them. The 
writ is to be issued as heretofore by the officers of the re- 
spective courts (s. 12), and it will be prepared by the plaintiff 
according to the present practice, altered and modified by the 
dhrections of the act It will presently be seen that many of 
these are almost identical with the former practice, and, there- 
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fore, the decisions on points of irregularity will be applicable, 
but they will in future be of l^s importance, for the general 
spirit of the act, which has already been stated, is carried 
out by the 20th section, which differs from R. G. M. T. 3 W. 4, 
r. 10, in directing that irregularities " may be amended*' upon 
any application to set the writ aside ; and s. 21 also provides 
for the case of one form having been by mistake substituted 
for another. Still, as it is uncertain whether the courts will 
allow amendments without costs, and objections may also be 
made for the purpose of gaining time, it is necessary to refer to 
such of the decisions as may appear useful under the new prac- 
tice. As to the mode of objecting to irregularities, see t9|/ra. 
Title of the Each writ should contain the name and title of the sovereign, 
sovereign. and this, according to forms in the schedule will be " Victoria, 
by the grace of God, &c." The full title would be " Victoria, 
by the grace of God, of the United Kingdom of Great Britain 
and Ireland Queen, the Defender of the Faith," and either 
the statutory or the full form should be given ; see HaU v. 
RediTigtoUf 5 M. & W. 605. A writ commencing in the name 
of a deceased sovereign would be irregular. (Drury v. Daven- 
port, 3 M. & W. 45.) 

Names of ^. " Every writ of summons shall contain the names 

parties. of ^U the defendants, and shall not contain the name or 

names of any defendant or defendants in more actions 

than one/' 

The writ will be directed to the defendant by his true 
christian and surname, or such name as he may have acquired 
by usage or reputation. ( Williams v. Bryant^ 5 M. & W. 447.) 
The names of the plainti£f or plaintiffs ought also to be in- 
serted. In Walker v. Parkins (2 D. & L. 982) it was held 
that a writ describing the plaintiffs as *' Walker & Co.," the 
indorsement referring to the plaintiff, was not bad, as that 
might have been the plaintiff's name, but had the indorse- 
ments referred to the plaintiffs the writ would have been un- 
certain. If the defendant has a name of dignity he should 
be described by it, as the "Right Honourable A. B., Baron S." 
but his privilege of parliament need not be stated. {Canttoell 
V. Earl </ Stirling, 8 Bing. 174.) The 3 & 4 Will. IV. c. 42, 
B. 12, as to initials and contractions, will still apply. It enacts 
that " in all actions upon bills of exchange or promissory notes, 
or other written instruments, any of the parties to which are 
designated by the initial letter or letters, or some contraction 
of the christian or first name or names, it shall be sufficient in 
every affidavit to hold to bail, and in the process or declaration, 
to designate such persons by the same initial letter or letters, or 
contraction of the christian or first name or names, instead of 
stating the christian or first name or names in full." A mis- 
nomer in the writ will be of no importance, and the mode of cor- 
recting it in the declaration will be noticed ir^a. It is not re- 
quisite or desirable to specify in the writ the character in which 
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the plaintiff sues or the defendant is sued, except that where the 
defendant is sued as executor or administrator, the writ, with- 
out such description, would not he notice, so as to prevent 
him from paying another creditor. (See Com. Dig. tit Admi- 
nistration, C. 2, and Rees ▼. Morgan, 5 B. & Ad. 1035.) The 
requisite description of the residence of the defendant will be 
noticed t»j/5-a, 12. 

The writ must also name the court in which the appearance Court, 
is to be entered. In Stevenson v. Thorn ( 13 M. & W. 149), the 
copy of a writ of summons directed the defendant to cause an 
appearance to be entered in the court of at West- 

minster, and the copy and service was set aside as irregular, 
although the writ was tested in the name of the Lord Chief 
Baron, (See now s. 20.) 

The object of all writs of summons being simply to bring Fonnof ae- 
the party against whom the action is brought into court, th j tion not ne- 
^tement of the form or cause of action was for this purpose ^^**^^' 
wholly useless, and now by section 

3' " It shall not be necessary to mention any form or 
cause of action in any writ of summons, or in any notice 
of writ of summons, issued under the authority of this 
tict." 

This does not abolish the different classes of action which, 
fw the purposes of the statutes of limitation, costs, &c. will 
8^11 exist, but the technical language hitherto in ordinary use 
will be unnecessary. This subject is further noticed ii^a. 
As to notice of writ of summons, see s. 19 (o). 

5. " Every writ of summons shall bear date on the Date and 
day on which the same shall be issued, and shall be tested ^eate of writ. 
in the name of the lord chief justice or lord chief baron 
of the court from which the same shall issue, or in case 
of a vacancy of such office, then in the name of a senior 
puisne judge of the said court." 

This is the same as 2 Will. IV. c. 39, s. 12. If tested on 
Sunday, the writ would be void. (Hanson v. Shackleton, 4 
^owl. 48.) But where the copy appeared to be so tested, 
the writ being right, the defendant was held to be entitled to 
^ove to set the copy and service aside. {CorrdU v. Foulkes, 
^ D. & L. 590.) An indorsement of the date will not do. 
i^non. 1 Dowl. 654.) If not dated, or incorrectly dated, the 
^t would be irregular, and the defendant would be justified , 
^ Applying to have it set aside or amended, as the eiror 

(^) The writ of Bummons to be served on a member of parliament, in Bankruptcy. 
^'^t to enfmrce the provisions of the Bankrupt Act (see 12 ft IS Vict. 
<^'^06, S.77), should still specify the form of action; for sect. S onlv refers 
to writs issued under the authority of this act, and the proceedings in 
"wkruptcy are made with quite a different object, and will probably 
^t be te any way affected by the present statute. 
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might be of material importance to him in many respects. 
The day of issue may be ascertained by the prsecipe, which is 
retained. (See hfia, 10.) 
Memoran- The memorandum to be subscribed to each writ specifies 

dum. six calendar months as the duration of the writs, unless re- 

newed, as to which see tf|/ra. And s. 11 enacts, ^at no 
original writ of summons shall be in force for more than six 
months (i. e. calendar months; see 18 & 14 Vict c. 21, 
s. 4) from the day of the date thereof, including the day of 
such date. The omission of the memorandum would be an 
irregularity, (Patterson v. Busby j 5 M. & W. 531 ;) and if the 
writ were served after that period, the defendant would be 
entitled to more to set it aside. {Hamp v. Warren, 11 M. & 
W. 108.) 

Indorsement 6. " Every writ of summons shall be indorsed with 
of name and ^^ name and place of abode of the attorney actually 
toraey!^or of Boing out the same, and in case such attorney shall not 
plaintiff in be an attorney of the court in which the same is sued 
v^'^^- out, then also with the name and place of abode of the 
attorney of such court in whose name such writ shall be 
taken out; and when the attorney actually suing out 
any writ shall sue out the same as agent for an attorney 
in the country, the name and place of abode of sucn 
attomey^ in the country shall also be indorsed upon the 
said wnt ; and in case no attorney shall be employed to 
issue the writ, then it shall be indorsed with a memoran- 
dum expressing that the same has been sued out by the 
plaintiff in person, mentioning the city, town, or parish, 
and also the name of the hamlet, street, and number of 
the house of such plaintiff's residence^ if any such there 
he." 

This is a re-enactment of 2 & 8 Will. IV. c. 39, s. 12, and 
R. G., M. T. 3 Will. IV. r. 9. The object of the indorse- 
ments here specified is to inform the defendant with whom he 
can settle the action, and more particularity is required when 
the plaintiff sues in person than when he sues by attorney, 
for me residence of an attorney is much more easily ascer- 
tained. The attorney " actually suing out the same" means 
either the individual attorney, or the name of the firm to 
which he belongs. {Hartley v. Bodenh$trst, 4 Dowl. 748.) 
And a description which cannot mislead is sufficient Thus : 
"Ely Place, Gray's Inn, London;" "Gray's Inn Square, 
London ;" " Gray's Inn Square, Holbom ;" have been held 
sufficient (See cases cited 1 Archb. 150.) When issued 
by plaintiff's attorney, the indorsement will be — 

" This writ was issued by E, F, qf , attorney for the 

said A, B. [the plaintiff."] 
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If issued by an agent for an attorney in the country, it will 
be — 

" This writ itKU issued hy E, F, qf , agent for O. H. qf 

attorney for the said A. B, [the plaintiff."] 

" Milne & Co., agents for S.," was held sufficient (Pick- 
man V. CoUis, 3 Dow!. 429.) If issued by the plaintiff ip per- 
son, it ¥nll be — 

" This writ was issued in person by A. B, [the plaintiff], 
vhi resides at [mentioning the city, town, or parish, and also 
the name of the hamlet, street, and number of the house of 
the plaintiff's residence, if any such."] 

In this case, however, the parish need not be stated in ad- 
dition to the city or town; thus: ** "So, 1, Clifford's Inn 
Passage, Fleet Street, in the city of London," would be 
sufficient (Arden v. Jones, 4 Dowl. 120.) And the omission 
of ** who resides at" was held immaterial. (Coppice v. 
Hunter, 8 Dowl. 504.) Describing the attorney who issued 
the writ as " agent for the plaintiff," who was an attorney, 
was held irregular. (Toby y, Hancock, 4 D. & L. 385; 16 
L. J. 33, Q. B.) The addition of the words " who sues in 
person," was suggested by Patteson, J. ; but he did not de- 
cide that it would have cured the defect The omission of or a 
mistake in these indorsements will only be irregularities, and 
amendable under s. 20 ; (and see Hannah v. Wyman, 3 Dowl. 
673.) 

It is to be observed that the court will not take judical 
notice that a place is not in a particular county. (Hum- 
phreys V. Budd, 9 Dowl. 1000.) Therefore, if a misdescription 
is complained of, the affidavit must distinctly negative there 
being any such place in the county. 

7. " Every attorney whose name shall be indorsed on Partlcuian 
any writ issued by authority of this act shall, on demand "mejii*' **' 
in writing, made by or on behalf of any defendant, de- client to be 
clare forthwith whether such writ has been issued by him deci"e<*- 
or with his authority or privity : and if he shall answer 
in the affirmative, then ne shall also, in case the court 
or a judge shall so order and direct, declare in writing^, 
within a time to be allowed by such court or judge, the 
profession, occupation, or quality, and place of abode of 
the plaintiff, on pain of being guilty of a contempt of the 
court from which such writ shall appear to have been 
issued ; and if such attorney shall declare that the writ stay of pro- 
was not issued by him, or with his authority or privity, <^««^higB. 
all proceedings upon the same shall be stayed, and no 
further proceedings shall be taken thereupon without 
leave of the court or a judge.'' 

This is like 2 Will. IV. c. 39, s. 17, and R. G., M. T., 8 
Will. 4, r. 14. It would, however, apply to an ejectment 
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brouglit under die andiority of s. 16S. A place of tempomy 
abode, as '' Peel's Coffee House, Fleet Street,*' would not 
ordinarily be sufficient ; bat the sufficiency of the information 
will in each case be a matter for the judge* s discretion. (Hodgson 
T. GoaMey 3 DowL 174.) Under their general junsdiction 
over suitors, the court would order die plaintiff to fiimish 
pardculars of his residence. (Jokautm ▼. Birieif, 5 B. & Aid. 
540. ) And any bise statement would be a contempt of the court, 
because tending to obstruct, pervert, and defeat its authority. 
(SmUk V. Bamdj 11 M. & W. 326.) The object of the statute 
being to prevent sham actions, the order fur the pardculars of 
the plaintiff's residence would not be made, if it appeared that 
the defendant really knew who the plaintiff was, and sought 
the informadon only for the purpose of taking criminal jpro- 
ceedings against him. (Hanrit v. HoUery 19 L. J. 62, Q. B.) 
Fonn. The writ being thus prepared, it is to be sued out as here- 

tofore. The praecipe is dierefore retained ; and this should 
contain the names of die plaintiff and the defendant, the 
name of the attorney issuing the writ, and the date. The 
statement of the county is no longer of any use, and the pre- 
cipe might therefore be thus: 

" Writ qfsmmmoiufor A. B. agaimst CL Ik rf [describ- 

ing him as in the writ]. Signed K F., plainHf*s aUomty [or 
" agent for G. H. qf , pUxiHtiJf*s attomeyi'* or if issued 

by plaintiff in person " A. B. qf ."] 

The writ sh^d correspond widi the praecipe, and both be 
taken to die writ office of the court, where it will be sealed 
by the proper officer, who will file the praecipe. 
Conciunnt The writ having been thus filled up, indorsed and issued, 
^^ts. will be ready for service ; but although alias and pluries writs 

are no longer necessary, as service may be effected in any 
county, yet since each defendant is endtled to see the original 
at the dme of service, and it may not be known where the 
defendant lives, or the several defendants may live in different 
places, concurrent or duplicate writs are provided for by sec- 
tion 

0. ^' The plaintiff in any such action may, at any time 
daring six months from the issuing of the original writ of 
summons, issue one or more concurrent writ or writs, each 
concurrent writ to bear teste of the same da^ as the ori- 
ginal writ, and to be marked with a seal beanng the word 
'concurrent,' and the date of issuing the concurrent writ; 
and such seal shall be provided ancTkept for that purpose 
at the offices of the masters of the said courts, and shall 
be impressed upon the writ by die proper officer of the 
court out of which the original wnt issued : provided 
always, that such concurrent writ or writs shall only be 
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in force for the period darinff which the original writ in 
such actioa shall be in force. 

The costs of these concurrent writs, if not specially pro- 
vided for by the rules of court, will probably follow the rule 
adopted where alias writs were issued ; that is, they will be 
allowed against the defendant, if the circumstances were such 
as in the judgment of the taxing master justified their being 
issued against him. (Dax's Pract. 72 ; Angus v. Coppardf 3 
M. & W. 57.) The renewal of these writs is provided for by 
sect. 11, iirfra. 

The above provisions refer to all the writs of summons to be 
issued, and the different classes, according to the division 
already mentioned, will now be detailed. 

(1.) Writ against Drfendant within the Jurisdiction, but not 
bearing the special Indorsement, 

The first of these classes is where the defendant resides or 
is supposed to reside within the jurisdiction of the courts, and 
the special indorsement is not adopted. 

2. " All personal actions brought in her Majesty's Where de- 
superior courts of common law, where the defendant is SjffSiJfr 
residing or supposed to reside within the jurisdiction of the juiiidic- 
the said courts, shall be commenced by writ of summons.^oi^* 
in the form contained in the schedule (A.) to this act 
annexed, marked No. 1, and in every such writ and copy 
thereof the place and county of the residence or supposed 
residence of the party defendant, or wherein the defendant 
shall be or shall be supposed to be, shall be mentioned ; 
and such writ shall be issued by any one of the officers of 
the said courts respectively by whom like process hath been 
heretofore issued from such court, or by such other officer 
as the court shall direct. 

The form in the schedule is as follows : — 

No. 1. 

Writ where the Defendant resides within the Jurisdiction. 

Fictoriaf by the Grace cf God, Sfc* 
To C. D.,f qf , in the county tf .J 

We command you, that within eight days after the service qf 
this writ on you, inclusive qfthe day of such service, you do cause 
m appearance to be entered for you in our court qf }§ iff . 

on action at the suit qf A, B. ; and take notice, that in drfault rf 
your so doing the said A, B. may proceed therein to judgment and 
execution, Witness, 4'c.§ 
Memorandum to be subscribed on the writ.|| 
N. B. — This writ is to be served within [six] calendar 
months from the date ihereqf, or, ^ renewed, from the date 
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ff such renewal, including the day qf such date, and not 

rfterwards. 

Indorsement to be made on the writ before service tbereo£^ 

This writ was issued by 'E.F., qf , attorney for the said 

plaintiff, or this writ was issued in person by A. B., who resides 

at [mention the city, town or parish, and also the name 

of the hamlet, street and number of the house of the plaintiff's 

residence, if any such]. 

Indorsement to be made on the writ after service thereo£ 
This writ was served by X. Y. on L. M. [the drfendant or one 
qfthe defendants'], on Monday, the day rf 18 . 

{Signed) X. Y. 

* As to the title of the sovereign, supra, 6. 

f As to the name of the defendant, supra, 6. 

X The description required is " the place and county of the 
residence, 

or supposed residence of the party defendant, 
or wherein the defendant shall be, 
or shall be supposed to be. 

This is in terms the same description as was required by 2 
Will. lY. c 39, s. 1 ; but it is by no means improbable that the 
courts in future will be less wiUing to allow objections on the 
ground of misdescription, whether made to gain time or to bar- 
rass the plaintiff with costs. Not only does the general obser- 
vation occur, drawn from the spirit of the statute {supra, 4), 
that objections beside the mo-its should be discouraged ; but 
the only reason for which the county was mrationed, viz. ta 
point out where the writ was to be served, has ceased to exist, 
since, by sect. 14, the writ may be served in any coun^ (see 
Pilhrow V. PUbrow^s Atmospheric Railway Company, 3 C. B. 734) ; 
and it is difficult to see what evil can arise from any alleged 
mistake or insufficiency in the description of the residence of 
the defendant, if he is in fact served. Even under the former 
act the total omission of the county was an irregularity only, 
and was waived by not applying to the court within reasonable 
time. {Ross v. Gandell, 7 C. B. 766; 18 L. J. 224, C. P.) 

According to the old decisions it vrill suffice if the residence 
described be correctly described, whether the defendant ever 
resided there or not, because he may be supposed to have re- 
sided there {Windham v. Fenwick, 11 M. & W. 102); but an 
incorrect description of the actual residence will be bad. 
{King V. Hopkins, 13 M. & W. 685.) In any application on 
the ground of misdescription, the correctness of the descrip- 
tion given must be distinctly negatived ; for where the writ 
described defendant as of Symond's Inn, Chancery Lane, in 
the city of London, and the affidavit only stated that defend- 
ant was informed and believed that no part of Symond's Inn 
was situate in the ci^ of London, but that it was situate in 
the county of Middlesex, the objection to the writ was over- 
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mled (Lewis ▼. Newton, 2 C. M. & R. 732 ; see also BalmoH 
T. Sharp, 16 M. & W. 93.) " Of Clapham, in the county of 
Surrey/' has been held sufficient. {Toulmin v. Bowditch, 2 
B. C. R. 89.) So « of Tufton Street, in the county of Mid- 
dlesex." (Cooper Y. Wheale, 4 Dowl. 281.) Of a particular 
town in a county would suffice, but of London would not (Cot- 
ton T. Sawyer, 10 M. & W. 328.) The description should not 
be ambiguous, as " now or late of." (See Pilbrow v. PUbrow'o 
Atmospheric Railway Company, 3 C. B. 730.) A corporation 
may be described as of the place where its fiinctions are exer- 
cised. 

§ As to the court and date of the writ, see supra, 7. 

II As to the memorandum, see supra, 8. 

^ As to the indorsements, see suprd, 8, and iffia, 13. 20. 

The following section is in substance the same as the rule Indorsement 
of H. T. 2 WilL IV. r. 2, and M. T. 3 Will IV. r. 5, and applies ^J^f *,^* 
strictly to cases of debt, or sum certain arising out of a con- umde on the 
tract between die parties, and existing at the time of issuing writ and 
the writ (Hobbs y. Young, 2 D. & L. 474 ; 14 L. J. 4, Q. B.) copy. 

8. ^< Upon the writ and copy of any writ served for 
the payment of any debt the amount of the debt shall 
be stated, and the amount of what the plaintiff's attorney 
claims for the costs of such writ, copy, and service, and 
attendance to receive debt and costs, and it shall be fur- 
ther stated that upon payment thereof within four days 
to the plaintiff or his attorney, farther proceedings will 
he stayed ; which indorsement shall be written or printed 
in the following form or to the like effect : 

' The Plaintiff ckdnu £ for debt, and £ for costs, 

and if the amount thereqf be paid to the plaintiff or to his 
attorney within four days from the service hereqf further pro- 
ceedings will be stayed,* 

Bnt the defendant shall be at liberty, notwithstanding 
such payment, to have the costs taxea, and if more than 
one-sixth shall be disallowed, the plaintiff's attorney 
shall pay the costs of taxation." 

Where damages are sought, either alone or besides the To what cases 
debt, the indorsement is not necessary. (Perry y. Patchett, 2 not appli- 
I^wL 667.) Nor in an action on a bail bond or replevin ****^*'" 
hond (Rowland v. Dakeyne, 2 DowL 832 ; Smart v. Lovice, 3 
Dowl. 34), nor in a qui tarn action, because the penalty may 
he sued for by anybody. (Hobbs v. Young, ut supreu) 

The object of this provision is to enable the defendant, if he Amount of 
pleases, to settle the action at once, and, therefore, the exact ^^^' 
sum claimed should be indorsed ; not a greater sum, as the 
court would, on a prompt application and clear proof of the 
^t being wrong, stay the proceedings on payment of the 
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amount really claimed and the costs of the writ {ElUstan v. 
Robinson, 2 Dowl. 241 ; Young v. Crompton, 2 D. ^ L. 560) ; 
and not a less sum, as the proceedings would be stayed on 
payment of that sum and costs, unless the plaintiff applied to 
amend the writ, in which case the amendment would be allowed 
at his cost, and four days further time to the defendant to 
pay the amount (See 1 Archb. 153.) If interest be claimed, 
the amount should be specified thus, " and iglO for interest ;" 
or the day and year firom which it is claimed, thus, " £ 
for debt and interest thereon, from the day of , 

A.D. ," because interest means legal interest (Allen v. 

Bussey, 4 D. & L. 430.) Where the claim for interest omitted 
the year, the copy and service were set aside for irregularity. 
(Bardell v. Miller, 7 C. B. 753 ; 18 L. J. 249, C. P.) 
Costs. The costs may be waived, but if so the words ** £ for 

costs*' should be struck out, as leaving the amount in blank 
would be irregular. (Truslotte v. Whitechurch, 8 Dowl. 837.) 
Staying pro- The indorsement only limits the plaintiff's claim provided 
ceedings. the payment be made within the four days, and a stay of pro- 
ceedings afterwards is a matter of favour and not of nght 
It has recently been held that if the plaintiff chooses to be 
satisfied with less than the amount indorsed, the defendant 
cannot compel him to receive more as a condition to a stay of 
proceedings. (Arnold v. Goodered, 16 Jur.41, Q. B.) To en- 
title the defendant to tax the costs, the amount of debt and 
costs indorsed must either be paid, or, if a less sum be paid 
off, the deduction must appear to have been in respect of 
the debt ( Young v. Cromptony 2 D. & L. 557, per Patteson, J.) 
In Hunter v. Russell (6Sc. N. R. 627), however, the taxation 
was ordered, although less than the sum claimed for costs was 
paid, and it is apprehended that at any rate the taxation 
might be ordered under 6 & 7 Vict c. 73. The costs of two 
attendances to serve the summons have been allowed. ( Tapping 
V. Greenwatfj 9 M . & W. 224.) The payment of a larger sum 
than that indorsed would not entitle the defendant to the 
costs of the taxation under this section, if more than one- 
sixth of the whole sum so paid was struck off. ( Wordy. Gregg, 
5 Dowl. 729.) But the defendant will not of necessity be 
compelled to pay the costs of the taxation, even where less 
than one-sixth is taken off, for the wilful insertion by the 
attorney of any one item which he must know ought not to be 
charged, would deprive him of the costs of the taxation. 
(Holdemess v. Barkworth, 3 M. & W. 341.) The Writ of 
Trial Act being still in force, and applying only where the 
sum indorsed upon the writ is less than 20&, care should be 
taken not to indorse that sum, or more, in any case intended 
to be tried before the sheriff, as in Trotter v. Bass (3 DowL 
407) an amendment in such a case, so as to give the sheriff 
jurisdiction, was refused, and such an amendment could 
hardly be called "necessary for the purpose of determining 
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the question in controversy" under sect 222. In othor re- 
spects the plaintiff is not bound by the indorsement, and in 
de£iult of pajrmeBt within the four days the defendant has no 
rights under this section. If, however, the attorney's clerk, 
even without authority, receives the amount after that period, 
the attorney would not be allowed to proceed with the action, 
at least if he retained the amount paid. {Hodding v. Sturek" 
field, 2 D. & L. 596.) The defendant is liable to pay the 
costs of the suit, although proceedings have been taken simul- 
taneously under the Bankrupt Act. {CmnngUm v. Hogarth, 
2 D. & L. 619.) 

Unless renewed under s. 11, vrfra, the writ must be served Service, 
within six calendar months (see aupraf 8) from the day of the 
date thereof, including the day of the date thereo£ The de- 
fendant might of course waive the objection to service after 
that period and appear to the writ He would also be entitled, 
and it would be advisable, to apply to set it aside. (Hatnp v. 
Warren^ 11 M. & W. 103.) Service on Sunday would be void. 
(29 Car. II. c. 7, s. 6 ; Taylor v. PkiOips, 3 East, 155.) The 
place and mode of service is thus provided for. 

14. " The vvrrit of summons in any action may be wbeie 
served in any county.'' served. 

17. " The service of the writ of summons, wherever it How iervcd. 
may be practicable, shall, as heretofore, be personal ; 
" but it shall be lawful for the plaintiff to apply from 
time to time, on affidavit, to the court out of which the 
writ of summons issued, or to a judge ; and in case it shall 
appear to such court or judge 

'^ that reasonable efforts have been made to effect per- 
sonal service, and 

^' either that the writ has come to the knowledge of 
the defendant, or that he wilfully evades service of the 
same, and 

" has not appeared thereto, 

" it shall be lawful for such court or judge to order 
that the plaintiff be at liberty to proceed as if personal 
service had been effected, subject to such conditions as to 
the court or judge may seem fit." 

Service will, therefore, be personal, or such as under the 
circumstances the court or a judge may think sufficient, with 
or without conditions as to the subsequent proceedings. Per- 
sonal service will be by delivering a copy of the writ to the 
defendant personally, and showing to him the original if 
required. {Goggs v. Lord Huntingtotver, 12 M. & W. 503.) 
Personal service was requisite to obtain permission to enter 
an appearance sec. stat, and latterly the courts would allow 
no equivalent to personal service. Thus, in Ckristnuu v. 
Eicke (6 D. & L. 1S6), the party endeavouring to serve the 
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writ saw the defendant go into a room and shut the door, 
and he then told him, in an audible voice, that he had a 
writ against him at the suit of the plaintiff, and, putting a 
copy through the door, that that was a copy, but this was 
held to be insufficient personal service. So, also, where the 
defendant was seen standing at a closed window, and the 
person serving the writ told him in an audible voice the object 
of his visit, and threw down the copy of the writ in the sight 
of the defendant and there left it {Heath v. White, 2 D. & L. 
40.) When the action is against husband and wife service oo 
the husband will suffice. (See Barnes, 406, 412.) As to ser- 
vice on companies, corporations, &c., see s. 16. It may be 
here mentioned that the visiting justices of a gaol have no 
right to prevent service of civil process on persons under- 
going criminal sentence. (Danson v. Le Capehunt 21 L. J. 219, 
Substitute Exch.) The remaining provisions of this section are in lieu 
ser^cr^"*^ of the proceedings by distringas to, compel appearance, under 
2 Will. IV. c. 39, which is abolished by s. 24, and, as t'^e 
judgment to be signed upon non-appearance will, in many 
instances, be final, and once signed not easily set aside, if for 
no other reason than that the party signing it, and opposing 
any application to set it aside, will swear last, great care will 
be required to prevent injustice being done under this section 
by proceedings against a person without his knowledge. The 
conditions precedent to dispensing with personal service are 
proof by affidavit 

that reasonable efforts have been made to effect personal 
service; and 

either that the writ has come to the knowledge of the de- 
fendant, or that he wilfully evades service of the same ; 
and 

that he has not appeared to the writ 
Upon this proof the mode of further proceeding will be in the 
discretion of the court or judge, the object of the conditions, 
if any are imposed, being to ensure as far as practicable that 
the defendant should have notice to appear. 

The interpretation to be put upon this section is so im- 
portant that it is desirable to notice the difference between 
it and the 2 Will. IV. c. 39, s. 3, which authorized the writ of 
distringas. Under that statute, if the defendant " had not been 
personally served, and had not appeared," or could " not be 
compelled so to do without some more efficacious process," a 
writ of distringas issued to the sheriff of the " county" wherein 
the dwelling-house or place of defendant's abode was situated. 
The courts, adopting the practice under the 51 Geo. III. c. 124, 
very early laid down (see Pitt v. Eldred, 1 C. & J. 147), that 
in general the affidavit for a distringas should show three calls 
at the residence of the defendant, that the object of the party 
attempting to serve the writ was explained to some person at 
the time of the first call, and the two other calls made pur- 
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suant to appointment, and a copy of the writ left upon the last 
call, and the reasons for which the defendant was believed to 
be keeping out of the way to avoid being served. In practice, 
although no details were required by the statute, certain ge- 
neral forms of affidavits were adopted, and slight variances 
were held fatal, as " from home" instead of" not at home," 
" house" instead of " residence." That these details were not 
essential was fiilly recognized in Oorringe v. Terreweit (20 
L J. 209, Q. B.), where the writ was granted without the usual 
calls and appointments, it being sworn that the defendant 
had no known residence and could not be found, but called 
occasionally at his solicitor's for letters, and answered such 
letters, posting them in London ; and that the plaintiff's so- 
licitor had written to the defendant, inclosing a copy of the 
writ of summons, and directed it to him at his solicitor's, and 
that a correspondence bad subsequently taken place with the 
defendant as to a compromise. (See also Wilkitu v. JoneSf 3 
D. & L. 747 ; Baker v. Coe, 1 Exch. 153.) The distringas was, 
however, only a preliminary step, and before an appearance 
could be entered, either the defendant must have been served 
with that writ or his goods distrained ; or if it could be exe- 
cuted in neither of these ways, it was, after a lapse of at least 
fifteen days, returned non est inventus and nulki bona, which 
must have been in term time ; and then, upon proof given 
that " due and proper means were taken and used to serve 
and execute" this writ also, which in practice was similar to 
die proof required before the writ issued, an appearance was 
allowed to be entered. The general object of the present 
statute is to facilitate proceedingpi, but it is not improbable that 
while in general what was sufficient to obtain a distringas will 
be held reasonable efforts to effect personal service, the 
courts will be more ready to admit other proceedings accord- 
^g to the circumstances of the case. (See Gorringe v. Ter- 
retoest, stipra.) Thus, if proof be given that "the writ has 
come to the Imowledge of the defendant," it is probable that 
less than the three calls would suffice, just as upon proof of 
the knowledge of the writ being issued, and that the defendant 
was keeping out of the way, dispensed with the strictness 
otherwise required. (See cases cited 1 Archb. 174.) Proof 
of this knowledge will be given in various ways ; the acknow- 
Hgment of the defendant himself; the fact that the copy of 
the writ has been sent to the defendant at the same time as 
other documents, the receipt ofwhich has been acknowledged; 
possibly the admission of his attorney, if in actual commu- 
nication with him, that he knew of the writ, &c. 

Knowledge, however, need not be proved, if "he wilfully wilful eva- 
evades service." These words at fost seem to imply know- sionof scr- 
ledge, and so the framer of the marginal note, which is no ^^^' 
put of the statute, has so construed them, reading <* or" as if 
^^was "and;" but they may well be construed to extend to 
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cases where the defendant, without the writ having come to 
his knowledge, knows of a writ having been issued against 
him, and avoids service thereof; or where, with a knowledge 
that a writ or writs are about to be issued, he absents him- 
self from his usual places of abode and business, leaving no 
means of communication with him, so that in fact he evades 
. serv.ce of any writ whatever. So, under the bankruptcy act, 
there may be an absenting from the dwelling-house to delay 
creditors, without the intention of delaying a particular cre- 
ditor. The former clause would thus more properly refer to 
cases where the writ has reached his hands, and the latter 
where he has by his own conduct taken care that it should 
not The important practical question will be whether, the 
statute having specified these conditions, the courts will con- 
sider that one or the other may be inferred, if the plaintiff 
does what was sufficient to obtain a distringas. And since, 
unless these facts were allowed to be proved inferentially, a 
defendant would have little difficulty in setting a plaintiff at 
defiance, and the principle upon which the distringas formerly 
issued was, that the defendant was g^ty of a species of con- 
tempt of the court, it is most likely that while under many 
circumstances less than what was usual for a distringas will 
suffice, what was sufficient for that purpose will satisfy the 
requirements of this section, and leave to proceed as upon 
personal service will be granted. To give an illustration ; a 
lunatic is sought to be served, and all access is denied by the 
keeper of the asylum. It could not in strictness be said that 
he was " wilfully evading service," or that the writ had come 
to his knowledge ; but yet the plaintiff Would be altogether 
deprived of his remedy, if such attempts at service as would 
have sufficed to obtain a distringas should be held insufficient 
under this act (See Lambert v. Hayward, 13 M. & W. 480; 
Humphreys v. Gr^ths, 6 M. & W. 89.) The condition an- 
nexed for leave to proceed in such case might be a notice to 
his friends or to to the keeper of the asylum, (/ft.) The ap- 
plication, if unsuccessful, may be renewed from time to 
time upon further materials, and it is to be made to ** the 
court or judge." These words are often used in this act, and 
it is apprehended they mean not to the court in term time, 
and to a judge in vacation exclusively, but that the applica- 
tion may be made either to the court or to a judge, although 
in practice matters of more importance will be disposed of at 
chambers as heretofore. The same construction would have 
been put if the words *'or judge" had been omitted, for the 
general rule now is, that powers conferred upon the court 
without any specific words showing that they must be exer- 
cised by the court alone, e. g, motion in open court or " by a 
judge in vacation," may be exercised by a judge at chambers 
in the exercise of his ordinary jurisdiction as the delegate 
of the court (See Wilmot's Notes, 264 ; Smeetm v. Collier^ 1 
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Exch. 457 ; 17 L. J. 57, Exch. ; Ron ▼. Gandell, 7 C. B. 766.) 
Whereas if a statute simply enacts that the applicatioii be 
made to ''a judge," the court has no original jurisdiction. 
(See &n instance. Wearing v. Smith, 9 Q. B. 1024.) As a ge- 
neral rule alsoi there is an appeal to the court against an 
order by a single judge, in which the court may decide whether 
the materials before him wiere sufficient, or whether he exer- 
cised a proper discretion in the matter. (See In re Strettony 14 
M. & W. 807 ; Graham v. Sandrinelli, 16 M. & W. 197 ; and 
Index to Meeson and Welsby, titles " Appeal" and " Juris- 
diction.") A refusal to make an order is now considered 
ejjuivalent to an order that there shall be no order. Where, 
however, the application is refused by the judge on grounds 
which are peculiarly for his discretion upon facts, e, g. whether 
under the circumstances the application is made within rea- 
sonable time, an appeal is generally not allowed. (See Lane 
V. Newman, 1 B. C. R. 93.) With respect to an order granted 
under the 17th section, by analogy to the old practice of affi- 
davits to hold to bail, and affidavits for a distringas, the court 
will probably adopt the rule that if the affidavits for the order 
^^ on the face of them insufficient, the order may be set aside, 
out not for any defect on account of facts subsequently stated. 
(See Lewit v. Padwick, 9 C. B. 224; 19 L. J. 241, C. P.; 
WUUOcer v. Crocker, 2 L. M. & P. 76.) And even in the former 
case, it would be reasonable to require that the affidavits should 
negative the facts in which the original affidavits are insuf- 
ficient The important consequences of the obtaining this 
order to proceed will no doubt be sufficient justification f<Mr 
the application being made to the court in term time, even if 
It should not be required in all cases where practicable. The 
affidavits will be entitled in the cause, and must set out a copy 
^i the writ of summons and the indorsement thereon, or it may 
^ annexed, and it would not be sufficient to allege generally 
* that it was indorsed in accordance with the statute." ( Wake- 
^ V. Teesdale, 2 L. M. & P. 85.) It should also set out in detail 
Je efforts made to effect personal service, and the other facts 
fi^m which it may appear either that the writ has come to his 
raowledge, or that he wilfully evades service of it It should 
also state in distinct terms that he has not appeared thereto ; 
and it should not be made long before the application. In 
^mor V. Blofield (7 DowL 147) an application five days after 
the date of the affidavit was held too late ; but within four 
%8 has been held in time. ( Waugh v. Fry, 7 Dowl. 376.) 
The Words according to the exigency of the writ should not be 
used. 

The following provision is copied firom 2 Will. IV. c 89, 

'' 16. Every such writ of summons issued against a Service on 
^^^ration aggregate may be served on the mayor or JjyjSabJ 
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Other head officer, or on the town clerk, clerk, treasurer 
or secretary of such corporation; and every such writ 
issued against the inhabitants of a hundred or other like 
district, may be served on the high constable thereof or 
any one of the high constables thereof; and every such 
writ issued against the inhabitants of any county of any 
city or town, or the inhabitants of any franchise, liberty, 
city, town or place not being part of a hundred or other 
like district, on some peace officer thereof." 

Service here means personal service, and " clerk" means 
a principal officer, not a mere clerk in the office of the trea- 
surer or secretary of the corporation. (Walton v. Universal 
Salvage Company, 16 M. & W. 438.) Under 6 & 7 Will. IV. 
c. 76, s. 9, '' in an action against a printer, publisher or pro- 
prietor of a newspaper, service of any writ, subpoena, rule, 
order or process, at ^e house or place mentioned in the de- 
claration of the proprietorship, &c., is sufficient" And by 
7 Will. IV. & 1 Vict c. 73, " the service of any summons, 
demand, or notice, or any writ or other proceeding at law or 
in equity, or otherwise, on the clerk of the company or body, 
on its being left at the head office for the time being of the 
company or body, or in case such clerk of the said office shall 
not be found or known, then service thereof on any agent or 
officer employed by the said company or body, or by leaving 
the same at the usual places of abode of such agent or officer, 
is good and sufficient service of the same respectively on the 
said company or body." 

And by the Companies Clauses Consolidation Act, 8 & 9 
Vict c. 16, s. 135, ** that any summons or notice, or any 
writ or other prceeding at law or in equity, requiring to be 
served upon the company, may be served by the same being 
left at or transmitted through the post, directed to the prin- 
cipal office of the company, or one of their principal offices 
where there shall be more than one, or being given person- 
ally to the secretary, or in case there be no secretary, then by 
being given to any one director of the company." This sec- 
tion is applicable to companies partly Scotch and partly 
English {Wilson v. Caledonian Railway Company, 5 Exch. 
822 ; 20 L. J. 6, Ex.), where service on the secretary, while 
attending a meeting of shareholders in London, was good. 

In all cases of personal service, the practice under 2 Will. 
IV. c. 39, s. 1, or R. M. 3 Will. IV. r. 3, is continued by 
section 

** 15. The person serving the writ of summons shall 
and he is hereby rec^uired, within three days at least 
after such service, to indorse on the writ the day of the 
month and week of the service thereof, otherwise the 
plaintiff shall not be at liberty, in case of nonappear- 
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ance, to jproceed under this act ; and every affida^t of 
Bervice ot snch writ shall mention the day on which such 
indorsement was made/' 

Though these words are general, they must he restricted to 
cases of personal service. Prohahly if the defendant impro- 
perly ohtained possession of the writ and prevented the in- 
dorsement heing made, it might he dispensed with {Brook 
?. Edridgey 2 Dowl. 647 ; Burrows v. Gabriel, 4 D. & L. 107), 
otherwise he would he allowed to profit hy.his own wrong, 
which would also be a kind of contempt of the court. But if 
the plaintiff himself sent the writ to the defendant, although 
at his request, it could not be dispensed with. (Atkituon y. 
Howell, 7 M. & W. 213 ; RusseU v. Lotve, 2 D: N. S. 233.) 
It may be made by another person, and attested by the mark 
of Ae person who served it, for it then becomes his indorse- 
ment (Baker y. Coghlan, 7 C. B. 131.) The affidavit of 
service will be requisite in case of non-appearance, see sects. 
27, 28. 

The indorsement may be thus: — 

" Thit writ was served by me, E, F., on C. D, personally, on 
f the day qf , 185 . Dated this day qf , 
185 ." 

The insertion of the date of making this indorsement is not 
prescribed by the statute, but is useful in practice. 

(2.) Writ with Social Indorsement. 
The second class of cases \o which the writ of summons is 
applicable is where a special indorsement is adopted. This 
form only applies where the defendant resides within the ju- 
risdiction, and is giyen by section 

"26. In all cases where the defendant resides within special in- 
the jorisdiction of the court, and the claim is for pSJfcuSi*' 

^'a debt or liquidated demand in money — with or with- of debts or 
out interest — arising upon a contract, express or im- Uquidatcd 
plied; as, for instance, on a bill of exchange— promis- ^®™*" '• 
wry note or cheque — or other simple contract debt — 
or on a bond or contract under seal for payment of a 
liquidated amount of money — or on a statute where the 
sum sought to be recovered is a fixed sum of money — or 
ia the nature of a debt — or on a guarantee, whether 
juider seal or not, where the claim a^nst the principal 
is in respect of such debt or liquicmted demand, bill^ 
cheque or note — 

"the plaintiiF shall be at liberty to make upon the 
writ of summons and copy thereof a special indorsement 
of the particulars of his claim, in the form contained in 
the Schedule (A.) to this act annexed, marked No. 4, 
or to the like effect ; and 
"when a writ of summons has been indorsed in the 
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special form hereinbefore mentioned, the indorsement 
snail be considered as particulars of demand, and no 
further or other particulars of demand need be delivered, 
unless ordered by the court or a judge." 

The writ and the indorsements will be the same as that 
already given (see supra^ 11), but in all cases in which this 
special indorsement is to be used, it is to be preceded by the 
indorsement of debt, under sect 8 (see supra, 13). The fol- 
lowing examples are given in the Schedule (A.), No. 4, 

Special Indorsement. 

[After the indorsement required by the 8th section of this 
act, this special indorsement may be inserted.] 

The following are the particulars qf plaintiff ^s claim : 

£ s. d. 
1849, June 20. Hd(f -year's rent to this day qf 

house and premises in 

street, Westminster . . . 25 10 

Sept 12. Ten sacks qf flour, at 40«. . . 20 

Dec. 1. Money received by defendant .17 

62 10 
Paid .... 15 

Balance due . £47 10 

Or, 

To butcher* s meat supplied between the 1st qf January, 

184:9, aud the 1st of January, IS50 £52 

Paid 20 

Balance .... £32 

[If any account has been delivered, it may be referred to, 

with its date, or the plaintiff may give such a description of 

his claim as in a particular of demand, so as to prevent the 

necessity of an application for further particulars. J 

Or, 
£50 principal and interest due on a bond dated the day 

qf conditioned for the payment qf £100. 

Or, 
£90 principal and interest due on a covenant contained in a 
deed dated the day qf , to pay £100 and interest. 

Or, 
A penalty of £100, under the statute 55 Geo. III. c. 137. 

Or, 
£85 on a bill qf exchange for £100, dated the 2nd February, 
1849, accepted, or drawn or indorsed by the defendant. 

Or, 
£50 on a guarantee dated the 1st of January, 1850, whereby 
the drfendant guaranteed the due payment by E. F. qf goods sup- 
plied or to be supplied to him. 

[To any of the above may be added, in cases where in- 
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terest is payable, " the plamHJf dUo ekdmt interest on £ 

tfthe above mm from the date of the writ imtil judgment," 

N. B. — Take notice, that if a drfendant served with this 
writ within the jurisdiction rf the court do not appear 
according to the exigency thereqf, the plaintiff will be 
at liberty to sign final judgment for any sum iu>t ex- 
ceeding the sum above claimed [^with interest at the 
rate epecified'], and the sum qf £ for costs, and 

issue execution at the expiration qf eight days from the 
hut day for (^opearance. 

The nature of the claims to be enforced under this writ are 
well defined by the words " debt or liquidated demand in 
money," and the examples given. As the indorsement of 
debt under section 8 is required, the decisions under the 
Writ of Trial Act may be referred to, which uses the words, 
"debt or demand," and applies to all claims or demands 
ejutdem generis with debts, and the amount of which the 
plaintiff is bound to indorse upon the writ (see Walker v. 
Needham, 3 M. & G. 557; 1 Dowl. N. S. 220), in which case 
detinue was held to be within the Writ of Trial Act, because 
it was to recover a sum '* at which the chattel is valued, 
comprised and limited to a certain amount, which may be 
indorsed on the writ.** 

Thus an action for discharging the plaintiff from service 
without notice (Jacquot v. Boura, 5 M. & W. 155) ; or for not 
continuing the plaintiff in the service of the defendant for 
three months, pursuant to an agreement (Lismore v. Beadle, 1 
D. N. S. 366) ; or an action for not using premises in a tenant- 
like manner (Roffey v. Shoobridge, 9 D. P. C. 957) ; or for 
not using certain hay upon the farm, according to agreement 
(Lawrence v. Wilcock, 11 Ad. & E. 241); or for the non-repair 
of a chattel hured {Collis v. Groom, 1 D. N. S. 496), are not 
debts or demands. Actions on the warranty of a horse, 
which has been returned because unsound {Allen v. Pink, 4 
M. & W. 140), and for the price of a horse sent to defendant 
under a representation that he had authority to bespeak it for 
another (Frice v. Morgan, 2 M. & W. 53), have been held to 
he demands within the Writ of Trial Act, as being in sub- 
B^ce for the price of the horse. The contract being proved, 
the damages would be fixed and ascertained. Perhaps it 
nuiy be said that it is not a debt or liquidated demand wbere 
the data that form the basis of the calculation may be denied 
or disputed, and are rather the subject of opinion than absolute 
^>ct8, and therefore the intervention of a jury would be requisite. 
(See Green v. Bicknell, 8 Ad. & £. 701.) This indorsement 
most be made on the concurrent writs. The same rules as to 
"^▼ice and subsequent indorsement will apply as to the first- 
iiBentioned writ. (See supra, 15—21.) 
Besides d&e proceedings in lieu of the distringas to compel 

appearance, provision is made for enforcing claims against 
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p gfi u i M abroad in lico of the anoouiloiii jfHutfa of oodawry, 
which ooold piacticany only be i nrtimt e d in cases where die 
rcnlt was sore to be enoneons. It is tfaerefinre abolidied by 



^^^1^"*^ ^- ''From die time irhen tins act shanoomiiieDee and 

^^SSnoSm take effect, so maeh of the said act of his late majesty 

topneeedto King William the Fomth as relates to die writ of dis- 

^!SS!Sitfii tmgasy and the proceeding thereon, whether for the 

poipose of compelling appearance or ibr proceedings to 

ontiawry, diall be repealed, except 80 for as may be ne- 

oesBaiy for the pmpose of giving eflfect to proceedings 

already taken, or to be taken after the commencement of 

this act, nnder or by reason of anv writ of dutringas 

issued before the commencement of this act, or under 

any role or order authorizing the issuing of such writ, 

and made before the commencemeat of this act." 

This therefore repeak 2 WilL IIL c 39, ss. 3, 5, 7. It has 
been objected, that although "waiver," which is the legal 
descripdon of oudawry against a woman, is specifically men- 
doned in the former statute, it is not mendoned here, and that 
therefore proceedings to waiver might still take place. But 
although upon writ of error it has been held a variance to 
describe a judgment of waiver as a judgment of oudawiy 
(Burnett v. PhiUipt, 20 L. J. 337, Ex.), yet it is sdll oudawry. 
Thus in Co. Litt 122 b, " the oudawry of a woman is legally 
called waiviaria mtdieris." It seems, however, that this section 
does not abolish oudawry upon final judgment, because a writ 
of distringas is not requisite for diat purpose. Where the dis- 
tringas for oudawry has actually issued, or has been authorized 
to be issued, before die 24th of October, the oudawry may be 
completed, but die efficacy of die process has been much dimi- 
nished by the recent decision in CommeraU v. Beauclerky 21 L. 
J. 137, Q. B. ; 16 Jur. 65, that upon a writ of error on the 
ground of the absence of the defendant beyond seas, the oudawry 
cannot be reversed unless the defendant appears in person, or 
puts in bail upon the reversal. Whether this decision would ap- 
ply to outlawry upon final judgment has not been decided. It 
was pending in a recent case {Swan v. Emery\ but the out- 
lawry was reversed upon terms agreed on between the parties. 

(3.) Writ against a British Subject resident out of the 

Jurisdiction, 

The diird class of cases to which the writ of summons ap- 
plies is where die defendant, being a British subject, resides 
out of the jurisdiction of the Court, and this is altogether new 
to our law. It will be seen, however, diat it is by no means 
coextensive with the ordinary writ of summons; nor can a 

?>ecial indorsement under sect 25 be adopted (tuproj 21). 
he form and limitations of this writ are defined by section 
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18. '' In case any defendant, beinff a British subject, Ag to actions 
is residing out of the jurisdiction of the said superior ^?f5ubjecti 
courts, in any place except in Scotland or Ireland, it residing out 
shall be lawful for the plaintiff to issue a writ of summons of the juris- 
in the form contained in the schedule (A.) to this act an- gi^rfir 
Dexed, marked No. 2, which writ shall bear the indorse- courts, 
ment contained in the said form, purporting that such 
writ is for serrice out of the jurisdiction of the said supe- 
rior courts ; and the time for appearance by the defendant 
to such writ shcdl be regulated by the distance from 
Eogland of the place where the defendant is residing ; 
and it shall be lawful for the court or judge, upon being 
satisfied by affidavit 

''that there is a cause of action, which arose within 
the jurisdiction^ or in respect of the breach of a contract 
made within the jurisdiction, and 
" that the writ was personally served upon the defend- 
ant, or that reasonable efforts were made to effect per- 
sonal service thereof upon the defendant, and that it 
came to his knowledge, and 

" either that the defendant wilfully neglects to appear to 
such writ, or that he is living out of me jurisdiction of 
the said courts, in order to defeat and aelay his cre- 
ditors, 

''to direct from time to time that the plaintiff shall 
be at liberty to proceed in the action in such manner 
and subject to such conditions as to such court or judge 
may seem fit, having regard to the time allowed for the 
defendant to appear being reasonable, and to the other 
circumstances of the case : 

" Provided always, that the plaintiff shall and he is 
hereby required to prove the amount of the debt or 
damages claimed by him in such action, either before a 
jury upon a writ of inquiry, or before one of the masters 
of the said superior courts m the manner hereinafter pro- 
vided, accorcfing to the nature of the case, as such court 
or judge may direct ; and the making such proof shall be 
a condition precedent to his obtaining judgment.'' 

No. 2. 

Writ where the Defendant, bein^ a British Subject, resides 

out of the Jurisdiction. 

Victorioy by the Grace of God, &c. 

To C. D., of , in the county of 

We command you, that within [here insert a sufiicient number 
of days within which the defendant might appear, with refer- 
w. C 
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ence to the distance he may be at from England] days after 
the service (/ this writ on you, inclusive of the day qf such service, 
you do cause an aj^arance to be entered for you in our court qf 
in an action at the suit </ A. B. ; and take notice, that in 
drfault of your so doing the said A. B. may, by leave of the court 
or a judge, proceed therein to judgment md execution. Witness, 
&c. 

Memorandum to be subscribed on the writ 

N.B* — This writ is to be served within (m) calendar months 
from the date thereqf, or, tf renewed, from the date qf 
such renewal, including the day qf such date, and not 
qfterwards. 

Indorsement to be made on the writ before the service thereo£ 

This writ is for service out if the jurisdiction qf the court, and 
was issued by £. F., qf , attorney for the smd plaintiff, cr 

this writ was issued in person 6tf A. B., who resides at [mention 
the city, town, or parish, and also the name of the hamlet, 
street, and number of the house of the plaintiff's residence, if 
any such]. 

The indorsement required by the 8th section should be 
made on this writ {supra, 13), but should allow the defendant 
the time limited for appearance to pay the debt and costs. 

This writ will be issued as any other by the plaintiff or his 
attorney, and as far as can be inferred from the statute, he is 
also to define the period for appearance, which the judge is 
afterwards to be satisfied was a reasonable time, "haying 
regard to the time allowed for the defendant to appear being 
reasonable." It is to be hoped, however, that the new rules 
will furnish some data to g^ide the practitioner, even if they 
do not define the periods with respect to the countries most 
likely to be frequented by defendants. After this period has 
elapsed, the plaintiff will be authorized to proceed in such 
manner, and subject to such terms and conditions, aa to the 
court or judge may seem fit, provided, 

il.) That there is a cause of action. 
2.) That it arose within the jurisdiction, or in respect of 
the breach of a contract made within the jiurisdiction. 
(3.) a. That the writ was personally served on the defendant ; 
or that reasonable efforts were made to effect per- 
sonal service thereof, and that it came to his know- 
ledge; 
b. and eitJier that the defendant wilfully neglects to 
appear to such writ, or that he is living out of tiie 
junsdiction of the said courts in order to defeat 
and delay his creditors ; 
a}^ which facts must be established to the satisfaction o( the 
court or a judge by qffidavits. 
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Mere temporary absence ficom England would probably not Rei idence. 
be sufficient, as the natural and ordinary meaning of residence 
conveys the idea of home. That place is a person's residence 
in wMch his habitation is fixed without any present inten- 
tion of removing therefirom. (See Story's Conflict of Laws, 
ss. 41 — 43 ; Withom v. Thomas^ 7 M. & G. 1.) 

The whole cause of action must arise within the jurisdiction, 
except where it is the breach of a contract made within it 
that is complained of, and the words " arise within the juris- 
diction" seem not to be large enough to include a cause of 
action which might be tried m the court, although it arose out 
of England, e.g. an assault at Gibraltar. If a bill be drawn 
in England, but accepted abroad, the cause of action against 
tile acceptor would not arise wholly within the jurisdiction. 
{Wilde v. Sheridan, 16 Jur. 426.) The exception of Ireland 
and Scotland will prevent any proceedings bemg taken in our 
courts against any parsons while they remain in those coun- 
tries, although having property here. That the defendant Cause of ao- 
wilfiiDy neglects to appear, ix that he is living out of the juris- ^^on- 
diction to defeat and delay his creditors* will be inferred ac- 
cording to the circumstances of the case. As to affidavit of 
service, &c. see tf;/ra, 29. The advantage of proceedings under 
this sectioD. will be, thaJt the judgment obtained may at once 
be registered under I & 2 Vict. c. 110, and 3 & 4 Vut c. 82, 
and aD the benefits of that statute obtained, e,g. an order to 
charge stock, &c. 

4w Writ agtutut DrfendaaUy resident out qf the JurisdicHon^ not 

being a BriHsh Subject, 

The fourth form is for the purpose of suing a person re- 
siding out of the jurisdiction, and not being a British subject 

19. '' In any action asainst a person residing out of Service on 
the jurisdiction of the said courts, and not being a BritisL '<>"*«»«'• 
subject, the like proceedings may be taken as against a 
British subject resident out of the jurisdiction, save, that 
in lien of the form of writ of summons in the Schedule (A.) 
to this act annexed marked No. 2, the plaintiff shall issue 
a writ of summons according to the form contained in the 
said Schedule (A.) marked ^o. 3, and shall in manner 
aforesaid serve a notice of such last-mentioned writ upon 
the defendant therein mentioned, which notice shall be 
in tlie form contained in the said schedule also marked 
No. 3 ; and such service shall be of the same force and 
efiect 88 the service of the writ of summons in any aotion 
against a British subject resident abroad, and by leave of 
the court or a iudge, upon their or his being satisfied by 
affidavit as arore^tid, the like proceedings may be had 
and taken thereupon. 

c2 
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No. 8. 

Writ where the Defendant, not heing a British Suhject, 
resides out of the Jurisdiction. 

Victoriaf by the grace qf God, &c 
To C. D. late qf , in the county qf 

We command you. That within [here insert a sufficient number 
of days within which the defendant might appear, with re- 
ference to the distance he may be at from England] days after 
notice qf this writ is served on you, inclusive <ff the day qf such 
service, you do cause an appearance to be entered for you in our 
court qf , in an action at the suitqfA, B. ; and take notice, 

that in dqfault qf your so doing the said A. B. may, by leave qf 
the court or a judge, proceed therein to judgment and execution* 
Witness, &c. 

Memorandum to be subscribed on the writ. 

N. B, — Notice qf this writ is to be served within [six] 
calendar months from the date thereof, including the day 
qf such date, and not afterwards. 
Indorsements as in other cases. 

Notice qf the foregoing Writ. 

To G. H., kUe qf [Brighton, in the county of Sussex], or 
now residing at [Paris in France]. 

Take notice. That X.3, qf , in the county qf , 

England, has commenced an cu:tion at law against you C. D., in 
her Majesty* s Court of Queen* s Bench, by a writ qf that court 
dated the day qf , a.d. 18 ; and you are 

required within days after the receipt of this notice, in- 

clusive qf the day <f such receipt, to dtfend the said action, by 
causing an appearance to be entered for you in the said court to 
the said action ; and in default of your so doing the said A. B. 
may, by leave of the court or a judge, proceed thereon to judgment 
and execution, 

[Here state amount of claim as required by 8th section, but 
allowing the defendant the time limited for appearance to pay 
debt and costs.] 

(Signed) J,B,qf , &c 

or 
E. F, of , &c. 

Attorney for A, B, 

With respect to the affidavit which may be required under 
the 18th and 19th sections, it is enacted by sect. 

Affidavits in 23. " Any affidavit for the purpose of enabling the court 
c«rtain ca«e» or a judge to direct proceedings to be taken against a de- 
gworn before ^^idant residing out of the jurisdiction of the said courts 
a consul. may be sworn before any consul general, consul, vice- 
consul, or consular agent for the time being, appointed. 
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by her Majesty at any foreign port or place : and every 
affidavit so sworn by virtue of this act may be used and 
shall be admitted in evidence, saving all jnst exceptions, 
provided it purport to be signed by such consul general, 
consul, vice-consul, or consular a?ent, upon proof of the 
official character and signature of the person appearing 
to have signed the same {a)," 

The affidavit may be as follows :-^ 
In the Q. B. [or " C. P.," or " Exch, qf Pleas."] 

Between A. B., Plaintiff ond C. D., Defendant. 

E. F. qf , clerk in the qffice qf her Majesty* $ Secretary 

for Foreign Affairs^ saithf that G. H. [naming the consul, &c. j 
^ore whom the e^davit of L. M. hereunto annexed pttrport* 
to have been twom, was on the day qf [the 

date of the jurat] the consul-general [consuly vice-consul, or con- 
ttdar agent, as the case may be] appointed by her Majesty at 
: And this deponent further saith, that he knows and is 
wU acquainted with the handwriting qf the said O. H., and that 
the name of G. H, set and subscribed to the said t^ffidavit qfL. ML 
it of the proper handwriting qf the said G. H., as this deponent 
verily believes. 

Sworn, ^c. 

Affidavits are admissiblei if sworn before a foreign judge 
or other functionary authorized by the laws of the country to 
take affidavits, and the signature to the jurat, and the audio- 
rity to administer oaths, and take affidavits, be properly au- 
thenticated, that is, by affidavit, or a certificate of a consul 
general or consul, which, under 6 Gea 4, s. 87, is equivalent 
to a notarial certificate. (See Dalmer v. Barnard, 7 T. R. 
251 ; 0* Mealy v. NeweU, 8 East, 364.) But a consul as such 
could not take an affidavit in a cause, the 6 Geo. 4, c. 87> only 
giving him the same power as a justice of the peace or notary * 
public, (see Le Veux v. Berkeley, 5 Q. B. 836,) even although 
there may be no public functionary authorized to take am- 
davits, for the decisions in the Common Pleas only apply to 
acknowledgments of married women. {Williams v. Welsh, 3 
D. & L. 537.) The affidavit may be made in a foreign lan- 
guage, if it is translated, and the translation verified ; and the 
oath may be administered in a foreign language, if it is trans- 
hited by an interpreter to the deponent ; {Be Eady, 6 Dowl. 
615 ;) and the foreign affidavit will be the proper one to be 
filed. {Re Birch, 6 Scott, 185.) It may be safely laid down 
that the averments must be clear and explicit as to the facts 



(o) The remaining part of the section is a provision for the punish- 
ment of forgery of sig^natures or peijury in the affidavit. See the statute 
at the end of the volume. 
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«f actini; aad it woidd be mspmbie 
taicqairethftt, if dicy are not wilinn thefiaintHPa own know- 
ledge» he fltig^ Ins belief diat dMy are true. It is ihms- 
sibtey bofrerer, to ftnaee vbat degree of miwiteiieas ww be 
re^pdred by dw courts; for aldKnigb &e decisions <m affidavits 
to bdd to bafl at first seem very analagaas, because die sta- 
tnte 1 & 2 Vict. c. 110, a. 3, requires £e judge to be satisSed 
*' of tbe cause of actioa," jet die reasim given for insistii^ 
upon great particularity in tbose affidavits bas been that die 
defendant bad no opportniiity erf" answering diem* and diey 
were condnsive far die arrest, wbereas tbis is only a step to 
bring die defendant before die court, and it may be bdd tbat 
die enactment rdates ralber to die jurisdiction widiin wbicb 
die cause of oomplaint arises, dian tbe substuitislity of tbe 
eaose of actioB itsdC '^Savingall just exceptions" will leave 
tbe affidavit open tnoliiection for any defect m die dde, jurat, 
&c Tbe abanrvadons already made as to tbe form of the writ, 
and die indorsements (n^pro, S et arf.), and as to tbe time for 
appearBDee(ra|pr«),wiUap^. The special indorsement cannot 
be added. (See a 2I».) The words ** tbe like proceedings," 
coupled widi die rest ii the section, mean diat the same con- 
ditioBS precedent as to the canse'of action, &€. will wp^y. 
A foreigner could, however, hardly be sidd to be hvii^ 
out of tibe jurisdiction of the court, to defeatt and delay his 
creditors. It is not improbable that die courts will be more 
strict in requiring proof of the defendant's actual knowledge 
of the suit, and alao of his understanding die object of it, 
before diey allow proceedingB against forogners under diis 
novel power. In France, l£e merits of a foreign judgment, 
wbedier between foreigners or between Frenchmen, or be- 
tween a foreigner and a Frenchman, are examinable wbedier 
it was obtained by defoidt, or confesnon, or after foil triaL 
(See Story's Conffict of Laws, s. 617.) Tbe general doctrine 
in America is that they tie primA facie evidence, but diat they 
are impeachaUe; but how and to what extent is not defi- 
nitdy setded. The jurisdicdon of die court and its powers 
over the pardes, and the diings in controversy may be in- 
quired into, and the judgment may be impeaclMsd for fraud ; 
but beyond diis, no defoiite lines have as yet been drawn. 
(See Story's Conflict of Laws, s. 608.) 

Such are die diflferent forms of the writs of summons ; and 
as the {daintiff may be uncertain wbedier die defendant is in 
EBgland or abroad, by sect 

^. '* A writ for service within the jorifldictioii may be 
isBoed and marked as a concurrent writ with one for ser- 
vice ont of tbe jurisdictiony and a writ for service out of 
the jurisdiction may be issued and marked as a concurrent 
writ with one for service within the jurisdiction." 

This section, however, will be much limited in its operation^ 
because against persons out of the jurisdiction the writ with 
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a special indorsement cannot be used. (See i. 25.) Notwith- 
standing the increased fiicilitiea for service, it will often happen 
that a writ will not be served within the six months to which 
its duration is limited, and the following provisions are made 
kr the renewal of writs, and the abolition of the old practice. 

10. '^ From the time when this act shall commence and f^S^ ^ 
take e£Pect, so much of a certain act of parliament passed e. 39, m to 
in the second year of the reign of his late majesty King aUaaand 
William the Fourth, intituled " An Act for Uniformity ''•'*« '"**•• 
of Process in Personal Actions in his Majesty's Courts of 

Law at Westminster." as relates to the duration of writs, 
and to alias and pluries writs, and to the proceedings 
necessary for mating the first writ in any action avaOable 
to prevent the operation of any statute, whereby the time 
for the commencement of any aetion^may be limited, shall 
be lepecded, except so far as may be necessary for sup- 
porting any writs that have been issued before the com- 
mencement of this act, and any proceedings taken or to 
be taken thereon." 

It is hardly worth discussing whether the words " to be 
taken thereon" would authorize the issuing of alias and 
fduries writs under the old practice, after the 24th of October, 
as the power under the 12th section to renew existing writs 
will be so much more beneficial to plaintiffs. What is requisite 
to keep a writ in force under 2 & 3 Will. IV. c. 39, is no- 
ticed hifra, 33. 

11. '^ No original writ of summons shall be in force Renewal of 
for more liian six montfaa from the day of the date thereof, ^^t* <>' ■^m- 
indnding the day of sach date ; but if any defendant S^*^^^ 
therein named may not have been served therewith, the montiu. 
original or concurrent writ of summons may be renewed 

at any time before its expiration, for six months firom the 
date of such renewal^ and so from time to time during the 
currency of the renewed writ, by being marked with a 
seal, bearing the date of the day, month and year of such 
renewal, such seal to be provided and kept ror that pur- 
pose at the offices of the masters of the said superior 
courts, and to be hnpressed upon the writ by the proper 
officer of the court oAt of which such writ Ksaed, upon 
delivery to him by the plaintiff or hia attmney ot^fnee^ 
in such form as has heretofore been r^uired to oe ddi- 
vered upon the obtaining of an aUcu writ ; and a writ of 
summons so renewed shaU remain in force and be available 
to prevent the operation of any statute whereby the time 
for the commencement of the action may be limited, and 
fer all other purposes^ from the date of me issttkg of tiie 
original writ of summons.'' 
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fraeipe. The pr^Kipe for an oUom writ differed only in the insertion 

of the word oiiof, for which "renewed'* will he now substi- 
tuted. Up<Mi this section two questions arise; first, if the 
original writ is produced and renewed, does any concurrent 
writ previonaky issued continue to be available during the six 
months from the date of the renewal of the original ? and 
secondly, if the concurrent writ be produced and renewed, 
does the original writ acquire a vitality for the further period 
of six months ? As to the first point, it may be said that since 
the original writ is itself marked wiA the renewal seal, the 
original writ is in force for such fresh period, and therefore 
the concurrent writ would also be in force by the concluding 
words of sect 9. If this be the correct view, a defendant, 
when served with a concurrent writ after the apparent period 
for serrice has expired, will not be able with safety to dis- 
regard it without searching the pracipe book to ascertain 
whether it has been renewed, so to speak, by proxy. As to 
the second point, sect 11 distinctly enacts that a concurrent 
writ may be renewed ; but the words " a writ of summons " so 
renewed would literally apply only to that which is renewed, 
t. e. either the original or the concurrent, not to both. Until 
these points are decided it will be prudent to renew bodi the 
original and the concurrent writs, or to issue a new concurrent 
writ after the original has been renewed. This section puts 
an end to the anomaly, that " the commencement of the suit" 
might mean two different periods on the same record, as where 
an alias writ issued more than a month after the expiration of 
the original writ, the action for the purposes of the Statute of 
Limitations commenced at the date of the alioi writ, the pro- 
visions of 2 Will. lY. c 39, 8. 10, not having been complied 
with, but for the purposes of a plea of set-c^ it commenced 
at the issuing of the original wnt (Peaxce v. SwatUf 7 M. & 
W. 544.) Now it will be commenced at the same time for all 
purposes. 

In accordance with the view suggested {supraj 2) a writ of 
summons not served at the time of the commencement of this 
act may perhaps be within the provisions of the present act as 
to service fand see also sect 224); but the power to have it 
renewed will depend on the 12th section. 

Pending 12. '^ Where any writ of sommons in any such action 

writs may be gball have been issued before, and shall be in force at, 
renewe . ^^ commencement of this act, such writ Aay at any 
time before the expiration thereof be renewed under the 
provisions of and m the manner directed by this act; 
'^ And where any writ, issued in continuation of a pre- 
ceding writ accorcUng to the provisions of the said act of 
his late majesty King William the Fourth, shall be in 
force and unexpired, or where one month next after the 
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expiration theTCof shall not have elapsed at the com- 
mencement of this act, 

'' such continuing writ may^ without heing retnmed nan 
€8t inventus f or entered of record according to the pro- 
visions of the said act of his late majesty King William 
the Fourth (2 & 3 Will. IV. c. 39), be fOed in the office 
of the court within one month next after the expiration 
of such writ, or within twenty days after the commence- 
ment of this act ; and 

'' the original writ of summons in such action may there- 
upon, but within the same period of one month next 
after the expiration of the continuing writ, or within 
twen^ days after the commencement of this act, be re- 
newed under the provisions of and in the manner directed 
by this act ; and 

''every such writ shall after such renewal have the 
same duration and effect for all purposes, and shall, if 
necessary, be subsequently renewed, in the same manner 
as if it had originally issued under the authority of this 
act." 

A writ will be in force on the 24th of October, if issued 
within four months before, or if an alia* writ has issued within 
that period, however long after the original writ, except for 
the purposes of the Statute of Limitations (Pearce v. Swain^ 7 
M. & W. 543 ; Norman v. Winter, 5 B. N. C. 279 (a) ) ; but a 
writ issued in continuation of a preceding writ, within 2' & 3 
Will IV. c. 39, will not be available to defeat the Statute of 
LimitationB, unless such first writ, and every writ (if any) 
issued in continuation of a preceding writ, shall be returned 
nan est inventtUf and entered of record within one calendar 
month next after the expiration thereof, including the day 
of such expiration, and unless every writ issued in continuation 
of a preceding writ shall be issued within one such calendar 
iiionth after the expiration of the preceding writ, and contain 
a memorandum indorsed thereon and subscribed thereto, spe- 
cifying the day of the date of the first writ, and return to be 
made in bailable process by the sheriff or other officer to whom 
the writ shall be directed, or his successor in office ; and in 
process not bailable, by the plaintiff or his attorney suing out 
the same, as the case may be." (Williams v. WilliamSf 10 
M. & W. 1 A ; Mavor v. Spalding, 1 D. & L. 879.) And this 
indorsement must have been on the last writ at the time of 
service, even if it were not necessary to be on each writ at the 
time it was issued. ( WaUcer v. Collicky 4 Exch. 171 ; 18 L. J. 
387, Exch. ; Medlicott v. Hunter, 5 Exch. 34; 19 L. J. 191, 

(a) See that case as to the necessity for the first writ being returned 
before the alia* is issued. 

c5 
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Exch.; Pritchard ▼. Bagshawe, 20 L. J. 161, C. P.) And 
whether it is essential that this indorsement should be made 
by the attorney or the party is not yet decided. (See Pritchard 
y. Bagshawe.) In addition to the difficulty of having all these 
requirements satisfied, the proof of them is also difficult, for 
the production of the writ at the trial duly indorsed is not suffi- 
cient evidence, nor the production of the roll stating the entry 
of the several writs correctly, and as to the writ served, that 
it contains the indorsement, specifying the day, &c. &c. 
(Pritchard v. Bagshawe,) By this section then, if any such 
continuation writ is thus actually in force on the 24th of 
October, it is to be ffied within one calendar month next after 
the time of its expiration, without any return or other entry of 
record, and the oriflinal writ may then be renewed, and it will 
be in force just as if it had been issued under this act, and may 
therefore be served in any county &c., and continue for six 
months, &c. Even if it has actually expired within one 
calendar month before October 24th, a renewal may be efiected 
in a similar way, provided such continuing writ be filed within 
twenty days after the 24th of October. 

Proof of con- 13. '^ The production of a writ of summons purporting 
tinned writ. ^ ^ marked with the seal of the court, showing the 
same to have been renewed according to this act, shall 
be sufficient evidence of its haying been so renewed, and 
of the commencement of the action as of the first date 
of such renewed writ for all purposes.^ 
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Here, as in other clauses of the act, sufficient evidence 
means conclusive, if not contradicted. The prsecipe would 
furnish proof of the date of the writ 
Objections to An appearance or undertaking to appear would waive any 
irregularity irreg^arity in the writ or service, and any objection on that 
to writ or ground must in general be taken within the period for en- 
tering the appearance, and under Reg. Gen., H. T. 2 WilL 
IV., r. 33, *' no application to set aside process or proceed- 
ings for irregularity shall be allowed, uiuess made within a 
reasonable time, nor if the party applying has taken a fresh 
step after knowledge of the irregularity. '' Reasonable time 
after means of knowledge is intended by ftis rule, and it 
applies equally to prisoners. (Claridge v. Mackewsief 5 M. 
& G. 25 1.) The application must be made iiu vacation, if 
there is time for it Where a writ was served on the 25dK 
of October, an application to set aside the service on the Std 
of November was held too late, although the day previous 
was Sunday. (Tyler v. Green, 3 Dowl. 439.) Talang a step 
will also be a waiver, and undo* the old practice, asking for 
time to pay the debt, or promising to make arrangements to 
pa^ when served with notice of declaration, were held to 
waive objections to the process and service. (See Holt v. 
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Bde, 1 D. & L. 6&) In some instencest as where the de- 
fendant was sued by the wrong name, or the court in which 
&e appearance was to be entered was not named, or was 
different from the court from which the writ issued, the de- 
fendant would not be bound to apply before declaration, as 
he would not know whether the plaintiff would go on. (See 
HoU V. Ede, Hintm v. Stevensy 4 Dowl. 283.) The applica- 
tion may be to the court or a judge at chambers, but in the 
Common Pleas, the court deprived a defendant of costs where 
an application was made to the court upon a simple point 
( White y. Felthamt 3 C. B. 658 ; see however, Lomaa v. PricBt 2 
B. C. R. 193.) Where a summons is taken out the irregularity 
should be specified in the summons, but not in a rule nisi, for it 
will be disclosed in the affidavits upon which the rule is granted. 
(Eemue y. Bruce, 4 D. & L. 946.; The form of application Form of sp- 
will be according to the defect complained of; thus where plication. 
the writ is irregular or defective, but the copy and service 
good, the fl^pplication will be to set aside the writ and subse- 
quent proceedings, — ^where the writ is regular and the copy 
irregular, it will be to set aside the copy and service, or the 
service only ; if the writ and copy be regular, but the service 
irregular, it will be to set aside the service only. (See the 
cases Archb. 160, and Broom's Pract 651.) There seems no 
objection, however, to the defendant assuming that the irregular 
served copy is a true copy of ^e writ, and moving to set aside 
^e writ as well as the copy and service. (Chajman v. Becke, 
8 D. & L. 350.) The affidarits need not state that the party 
making the application is the defendant in the cause, for the 
service upon him entitles him to make the objection, although 
not the real defendant (Stewnson v. Thomef .13 M. & W. 
149.) The plaintiff may if he pleases give notice to the de- 
fendant not to appear and serve him afresh, but he should 
offer to pay him any costs actually incurred before such 
notice. As already observed, the spirit of the statute is op- 
posed to technical objections, and special provisions are made 
with respect to irregularities in the writ or indorsements. 

20. '' If the plaintiff or his attorney shall omit to in* omission tt> 
Bert in or indorse on any writ or copy thereof any of the ^^^ ^ *»- 
matters required by this act to be inserted herein or in- ten bior^on 
dorsed thereon, such writ or copy thereof shall not on writ not to 
that account be held void, bnt it may be set aside as °^*^^ **• 
irregular, or amended, upon application to be made to 

the court out of which the same shall issue, or to a 
pdee ; and such amendment may be made upon a6y 
apfmcation to set aside the writ upon such terms as to 
the court or a judge may seem fit." 

21. ''If either of the forms of writ of summons con- substitution 
tained in the Schedale (A.) to this act annexed^ ando'<"^«A)nn 



86 THB COMMON LAW PBOOBDURK AOT. 

of writ for marked respectively Noe. 1, 2 and 3, shall by mistake or 
■Jo**»^"^y inadvertence be substitated for any other or them, soch 
amendment, mistake or inadvertence shall not be an objection to the 
writ or any other proceeding in such action, but the 
writ may, upon an ex parte application to a judge, whe- 
ther before or after any application to set aside snch 
writ or any proceeding thereon, and whether the same 
or notice thereof shaU have been served or not, be 
amended by such judge without costs." . 

The power to amend upon an ex parte application, under 
sect 21, is limited to cases of substitution of one form for 
another, and will not extend to mistakes in the particular 
form, and there is no power given by this section to amend 
the copy of the writ ; and a fresh service would therefore be 
requisite. (See Eccles v. Colet 8 M. & W. 537 ; Moore v. 
Magan, 16 M. & W. 95.) Where the application is made by 
the defendant under sect 20, there is no reason why the 
courts should not amend the copy, or require the defendant 
to appear at once, for it is always to be remembered " that the 
very principle of all practice upon which the whole doctrine 
of amendments turns is to bring the real merits of the case 
in question before the court" (See per Wilmot, C. J., Wil- 
mot's Notes, 263.) And now that the judges are freed from 
the trammels of previous decisions, they will no doubt gladly 
avail themselves of these powers to amend. 
Amendment It will be convenient to notice here the recent practice as 
of writ. to amendments of writs, for sect. 20 clearly refers only to writs 

issued under this act, and sect 220 does not appear to ex- 
tend to adding parties to writs, although the sections as to 
joinder of parties in terms refer to the " trial of any action." 
An amendment of the writ in conformity with the prac^ was 
permitted, because it was correcting a misprision of the officer 
{KirJe v. Dolby f 6 M. & W. 635) ; and after some variations in 
the practice of the different courts, it was settled that, where 
the Statute of Limitations would be a bar, a plaintiff might be 
added {Brown v. FullartoUf 13 M. & W. 556 ; Came v. Malins, 
20 L. J. 434, Exch.) ; and the character in which the plaintiff 
sued. {Christie v. Bell, 16 M. & W. 669.) A defendant, how- 
ever, was not allowed to be added (Goodchild v. Leadhamy I 
Exch. 706 ; 1 7 L. J. 90, Exch. ) ; but in Crayfurd v. Cocks (20 L. J. 
169, Exch.), the names of two defendants were allowed to 
be struck out, and the character in which the defendant was 
sued was added in Christie v. Bellf supra. But amendments 
were refused which would be contrary to the express words of 
a statute, as post-dating the writ of summons so that it would 
not bear date the day it was issued (Campbell v. Smart, 5 C. B. 
196 ; 17 L. J. 63, C. P.), or altering the indorsement on an 
alias or pluries writ, which must when issued have a memo- 
randum indorsed specifying the day of the first writ and the 
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return thereto (MedHcott v. Hmter, 5 Exch. 94 ; 19 L. J. 191,) 
although this was done in the previous case of Mavor y. Spald^ 
ing (IJ>.&, L. 878). In PhiUpt v. LewU (1 L. M. & P. 158, 
argued in 1848, but judgment not formally given until 1850), 
the Court of Common Pleas, in refusing to alter the form of 
action specified in the writ to bar the Statute of Limitations, 
said, " if there be a sufficient reason for making an amend- 
ment, the fact that the Statute of Limitations will be available 
if the amendment be not made, is no reason for refusing to 
make it : if there be no other reason for making it than that 
the statute will be a bar, that is not a ground upon which 
such an application ought to be granted. 



III. Appbabange. 

Prior to appearance the defendant may of course pay the 
debt and costs within four days, where the writ is indorsed 
under sect. 8, or obtain an order to stay proceedings as before 
enacted. He may also demand the authority of the plain- 
tiffs attorney to issue the writ, and obtain an order for the 
particulars of the plaintiff's address, under sect. 7 ; and by 
T. T. 2 Will. IV. c. 47, " a summons for particulars and order 
thereon may be obtained by a defendant before appearance, 
and may be made, if the judge think fit, without the produc- 
tion of any affidavit." Such an application would of course 
justify leave to proceed as upon personal service, if he did not 
afterwards appear. Important changes have been made by 
the following enactments as to appearance : — 

''And with respect to the appearance of the defendant, 
and proceedings of the plaintiff in defiiult of appearance, 
it is enacted as follows : — 

26. " From the time when this act shall commence and Appearance 
take effect, so much of a certain act of parliament passed Jlil^iighed. 
in the twelfth year of the reign of his late Majesty King 
George the Pirst, intituled * An Act to prevent frivolous 
and vexatious Arrests,' and so much of the said act of his 
late Majesty King WilHam the Fourth (2 Will. IV. c. 39) 
as relates to the entering an appearance for the defendant 
by the plaintiff in any action in any of the said superior 
courts, shall be repealed, except so far as may be necessary 
to support proceedings heretofore taken, and no appear- 
ance need be entered oy the plaintiff for the defendant." 

29. '' The defendant may appear at any time before 
judgment, and if he appear after the time specified in the 
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writ of lummons, or in any rule or order to proceed as if 
personal Berrice had been effected, he shidl, idter notice 
of such appearance to the plaintiff or his attomer, as the 
case may be, be in the same position as to pleacmigs and 
other proceedings in the action as if he had appeared in 
time : provided always, that a defendant appearing after 
the time appointed by the writ shall not be entitied to any 
^rther time for pleading or any other proceeding than if 
he had appeared within such appointea time/' 

Where the writ is served personally within the jurisdiction, 
this will he eight days after service, inclusive of the day of 
service. Where not served personally within the jurisdiction, 
or served without the jurisdiction, the time will vary. Before 
signing judgment upon a cognovit or a judge's order, an ap- 
pearance will probably still be to be entered, as it would be 
entered by force of the cognovitf and not as an appearance under 
the statute ; see Richardson v. DaUff 4 M. & W. 384.) The 
omission, however, would only be an irregularity, and waived 
by attending taxation of costs, where the bill did not include 
a charge for the entry. (Grandin v. Maddantf 18 L. J. 31, Q. B.) 
Time. It will be convenient here to notice the general rules made 

or adopted by the courts as to the computation of time, which 
will be applicable to the present statute, except where other- 
" Clear wise enacted. By H. T. 2 Will. IV. r. 8, it is ordered that in 

days." all cases in which any particular number of days not ex- 

pressed to be clear days is prescribed bv the rules or practice 
of the courts, the same shall be reckoned exclusively of the first 
day, and inclusively of the last day, unless the last day shall 
happen to fall on a Sunday, Christmas Day, Good Friday, or a 
day appointed for a public fast or thanksgiving, in which case 
the time shall be reckoned exclusively of that day. The holi- 
days now kept at the offices are Christmas Day and die three 
following dayS) Good Friday and Easter Eve, and the follow- 
ing days, if they do not fall in term time, the Queen's birth- 
day, Ascension Day, Whit Monday and Whit Tuesday. (3 & 
4 Will. IV. c. 42, s. 43 ; R. H. T. 6 Will IV.) But these days 
count in rules to plead, &c. ( Wilkes v. Perkes, 6 Scott, N. R. 
42), except that by R. G., E. T. 2 Will. IV. r. 1, " the days 
between Thursday next before and Wednesday next after Easter 
day shall not be reckoned or included in any notice or notices, 
or other proceedings, except notices of trial and notices of in- 
quiry in any of the courts of law at Westminster. '* And by 
R. G., M. T 3 Will. IV. ** in case the time for pleading to any 
declaration, or for answering any pleading, shall not have ex- 
pired before the 10th day of August in any year, thtf party 
called upon to plead, reply. Sec. shall have the same number of 
days for that purpose after the 24th day of October, as if the 
declaration or preceding pleading had been delivered or lUed 



on the 24fth day oi October ; but in snch cases it sball not be 
necessary to have a second rule to plead, reply, &&*' This 
rule applies where, according to the practice during other 
parts of the year the time for pleading would expire upon the 
10th of August. Therefore where the defendant's time ex- 
pired on the 10th oi August, judgment signed on the 11th 
would be irregrular (Severin v. Leicetter, 12 Q. B. 949). Where 
the time for pleading expired when the Queen's birthday 
was on the 24th of May, but was kept on the 25th, and 
the time for pleading expired on the 24th, judgment was held 
to be rightly sigpied for want of a plea as soon as the offices 
were open on the 26th. (WiOdnsmi v. Britton, 8 Dowl. 825.) 
" Clear days," or "full days," or so many days "at least," 
are reckoned exclusive of the first and last days. (Liffln v. 
Pitcher, 1 Dowl. N. S. 767 ; A v. Justices qf Shropshire, 8 Ad. 
& E. 173.) When time from a particular period is allowed to 
a party to do any act, as shown by the words " from," " after" 
or within a certain time " of" or "after," the first day is to 
be reckoned exclusively. ( Young v. Higgon, 6 M. & W. 49 ; 
Wiiliams v. Burgess, 12 Ad. & £. 635.) If a space of time is 
given to a party to do a certain act, which space of time is 
included between two other acts to be done by another person, 
both the days of doing those acts ought to be excluded. ( Young 
V. Higgon, 6 M. & W. 54.) " Month " in acts of parliament 
prior to 1851 means lunar month unless otherwise expressed ; 
but now, by 13 & 14 Vict. c. 21, it means calendar month, 
unless otherwise expressed. 

The notice under sect 29 should be given in writing, though 
a parol notice could not be disregarded. It may be thus : — 

" A. B., plaintiff, against C. D. 

* Take notice, that I have appeared for C. D. in the above 
action. 

(Signed) £. F., attorney for C. D. 

or ihat I have appeared in person to the above action. 

(Signed) C. D." 

It will be given to the plaintiff, if he sues in person ; to his 
attorney, if by attorney. It is not necessary where the ap- 
pearance is within the specified time. 

The proviso, that an appearance after the time specified 
shall not entide the defendant to any further time to plead, 
will apply where a declaration has been filed under sect 28, 
and then the time for pleading will be wholly irrespective of 
the time of appearance. 

31. ^' The mode of appearance to every such writ of Mode of ap- 
wimm nna^ Of under the authority of this act, shall be by P«arance. 
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delivering a memorandum in writing according to the 
following form, or to the like effect : — 

'A^plahUi^^againstCD.^ The ^^fMnU C. D. appear, 
against CD. and another, I ieH^J^M C. D. op. 

against C °i). and other,, J P^'^'M ««»• 
[If the defendant appears in person here give his address.] 

Entered the day qf 18 .' 

Such memorandum to be delivered to the proper officer 
or person in that behalf, and to be dated on the day of 
the delivery thereof." 

Even without the words " to the like effect," the forms may 
be moulded to carry out the distinct enactments of the statute. 
(See Stttith v. Wedderbume, 4 D. & L. 297.) This form is the 
same as before, except that the defendant appearing in person 
must give his address ; for by section 

30. '^ Every appearance by the defendant in person 
shall give an address, at which it shall be sufficient to 
leave all pleadings and other proceedings not requiring 
personal service, and if such address be not eiven the ap- 
pearance shall not be received ; and if an ad£%88 so given 
shall be illusory or fictitious the appearance shall be irre- 
gular, and may be set aside bv the court or a jud^e, and 
the plaintiff maj be permitted to proceed by sticlune up 
the proceedings in the office without further service.^' 

As sect. 31 uses the words appearance to every such writ, i.e. 
in any personal action, or under the authority of this act, the 
address of the defendant appearing in person to a writ issued 
before the act would seem to be necessary. 

One partner cannot, from his mere authority as partner, 
authorize an attorney to appear for a copartner. {Hambidge 
y, De la Croupe, 3 C. B. 742.) The memorandum of appear- 
ance should be taken to the appearance office of the court out 
of which the writ issued, and the appearance will be entered 
by the officer. It should correspond with the summons in the 
names of the parties, if they are correct If the defendant is 
sued by a wrong name, he may appear by that name, and the 
declaration may follow the appearance ; but he may also ap- 
pear by the right name, stating that he has been sued by tne 
wrong name. If the appearance varied substantially from the 
form given in the statute, a plaintiff under the old practice 
might have entered an appearance sec. stat., &c. ; but as now 
the consequence of treating the appearance as void would be 
to deprive the defendant of any furdier notice of the proceed* 
ings, it would be very hazardous to disregard an informal ap- 
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pearance ; but the course will be to apply to set it aside, if 
there is sufficient reason for it, e. g, where the address is illu- 
sory or fictitious. The section is, however, somewhat obscure. 
If die appearance be set aside, there would be no appearance, 
and the judgment would be final, without any finrther pro- 
ceedings where the writ is specially indorsed (sect 27), and the 
literal meanii^ of the latter part of the section would be, that 
where there is a declaration filed under sect. 28, the declara- 
tion should also be stuck up in the master's office. What 
was probably meant was that notice of the declaration should 
be stuck up just as under H. T. 2 Will. IV. r. 49 ; but the 
insertion of the authority to set aside the appearance causes 
the difficulty. It would have been more intelligible if it had 
been "may be set aside, or the plaintifi" may proceed, &c." 
Formerly leave to do this was given on an ex parte application, 
on an affidavit that due inquiries had been made on more than 
one occasion for the defendant* s residence without success, and 
the particulars of the inquiries must have been stated. {Fry 
V. Rogersj 2 Dowl. 412 ; Hemming v. Duke^ ib. 637.) And a 
fresh application was necessary for permission to stick up 
notice of any subsequent proceedings. (Davies v. Jenner, 9 
Dowl. 45.) Now the inquiries must of course be made at the 
address given in the appearance. 

A defendant who does not appear after service cannot com- Effect of non- 
plain of further proceedings being taken without formal notice, appearance. 
and it is enacted generally by section 

32. ^'AU such proceedinsB as are mentioned in any 
writ or notice issued under this act shall and may be had 
and taken in default of a defendant's appearance." 

The mode of preceding will vary according to the form of 
the writ 

27. " In case of nonappearance by the defendant^ where writ 
where the writ of summons is indorsed in the special form jJ^SScd ^^ 
hereinbefore provided^ it shall and may be lawful for the 
plaintiff, 

" on filing an afifidavit of personal service of the writ 
of summons, or a judge*s order for leave to proceed under 
the provisions of this act, and 
" a copy of the writ of summons, 
" at once to sign fiinal judgment in the form contained in 
the Schedule (A.) to this act annexed, marked No. 5 (on 
which judgment no proceeding in error shall lie), for any 
8mn not exceeding the sum indorsed on the writ, together 
with interest at the rate specified, if any, to the date of 
the judgment, and a sum for costs (to be fixed by the 
masters of the said superior courts, or any three of them, 
subject to the approval of the judges thereof, or any eight 
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of them, of whom the Lord Chief Jastices and the Lord 
Chief Baron shall be three), unless the plaintiff claim 
more than such fixed sum, in which case the costs shall 
be taxed in the ordinary way ; and 
^' the plaintiff may upon such judgment issue execution 
at the expiration of eight days from the last day for ap- 
pearance, and not before : 

'* Provided always, that it shall be lawftd for the court 
or a judge, either before or after final judgment, to let in 
the defendant to defend upon an application, supported 
by satisfactory afiidayits accounting for the nonappear- 
ance, and disclosing a defence upon the merits. 

No. 5. 

In the Queen's Bench : i 

On the day qf , a.d. 1850. 

[Day of signing the judgment] 
England \ A. B. t» his own person [or, by , his ot- 

to wit S tomey'\ sued out a writ qf summons against C. D., 
indorsed according to the " Common Law Procedure Act, 1852/' 
as follows : 

[Here copy special indorsement] 
And the said C. D. has not appeared : Therefore it is considered 
that the said A. B. recover against the said C. D. j^ , 

together with £ for costs qf suit. 

The affidavit of personal service might be as follows :'— 

In the Q. B, [or " C, P." or "Exch, (f Pleas."] 

Between A. B., plaint\ff, and C. D., drfendanf, 

J. H., clerk to W.'P.qf , gentleman, attorney for the 

ahove'named plaintiff, maketh oath and saith, that he did, on 
, the day of instant [or ** lasf] per- 

sonally serve Mr, C, D,, the above-named drfendant, with a true 
copy qf a writ qf summons, which appeared to this deponent to he 
regularly issued out of this honourable court, at the suit qf the 
above-named plaintiff, against the above-named defendant, and 
dated the day qf a.d. 18 ; And a copy of which 

writ, and the indorsements thereon, is hereunto annexed; And this 
deponentfurther saith, that he did afterwards, on the 

day of the said month of [or " lasf] indorse on the said writ 
the day of the week and month qfsuch service, according to " The 
Common Law Procedure Act, 1852." 

Sworn, ^c. 

It is to be remembered that by H. T. 2 Wfll. IV. r. 3, no 
affidavit of the service of process shall be deemed sufficient, 
if made before the plaintiff's own attorney or his clerk; and 
by r. 6, that where an agent in town, or an attorney in the 
country, is the attorney on the record, an affidavit sworn be- 
fore the attorney in the country shall not be received j and 
an affidavit sworn before an attorney's clerk shall not be 
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received in cases where it would not be receivable if sworn 
before the attorney himself" The mode of obtaining a judge's 
order is stated supru, 18. It is not required to state in the 
affidavit that die conditions imposed by the judge have been 
complied with, but the proceedings would no doubt be set 
aside with costs if judgment were signed without their being 
fulfilled. The interest would not be recoverable unless spe- 
cified in the special indorsement (see Mpra, 22)i The object of 
postponing the execution is, that there may be no temptatim 
to defendants to appear to actions to obtain the delay of the 
time allowed for pleading. 

There is a discrepancy between this section and s. 29, 
which enacts in distinct terms that the defendant may appear 
at any time before judgment, whereas the above proviso im- 
plies that to a writ specially indorsed he can only do so by 
order of the court or judge, and upon the above conditions. 
The affidavit, it is to be observed, must disclose a defence on 
the merits, from which it may be fairly inferred that the 
nature of the defence must be stated, and sworn to as true in 
substance and fkct, so that the general affidavit " that he has 
a good defence upon the merits*' would not suffice. This is 
consistent with the express grammatical meaning of the pro- 
viso, and also with the spirit of the act as shown by s. 81, 
giving power to a judge to require an affidavit of the truth of 
the defences if more than one be pleaded. The section seems 
to qualify the rule referred to (st^a, 19), forbidding the trial 
of the question of attempts at service, &c. upon affidavits, for 
the non-appearance would surely be satisfactorily accounted 
for by negativing the facts from which the knowledge of the 
writ or the intent to evade service might otherwise have been 
inferred. 

83. " In any aetion brought against two or more de- Proceedingg 
fendants, where the writ of summons is indorsed in the J^mrof^he 
special form hereinbefore provided, if one or more of such defendants 
defendants only shall appear, and another or others of *p^" '®j^ 
them shall not appear, it shall and may be lawful for the kidoned. ^ 
plaintiff to sign judgment asainst such defendant or de- 
fendants only as shall not nave appeared, and, before 
declaration against the other defendant or defendants, to 
issoe execution tiierenpon, in which case he shall be taken 
to have abandoned his action against the defendant or 
defendants who shall hare appeared ; or the plaintiff may, 
before issuing such execution, declare against such de*- 
feadant or defendants as shall have appeared, stating, by 
way of suggestion, the judgment ootained against the 
other defendant or defendants who shall not have appeared, 
m which case the judgment so obtained against the de^ 
fendant or defendants who shall not have appeared shall 
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operate and take effect in like manner as a judgment by 
deftiult obtained before the commencement of tbis act 
against one or more of the several defendants in an action 
of debt before the commencement of this act" 

Where execution is issued under this section the other 
defendants will not get their costs of appearance unless judg- 
ment of non pros can be sig^ned under 13 Car. II. st 2, c. 2, 
s. 3, and it ma^ well be said that a statutory permission to 
abandon an action prevents that statute applying, for it is not 
the default of the plaintiff The object of the statute, which 
was to enable the defendant to get rid of an action against 
him, is accomplished by the abandonment It might be 
reasonable, however, that the defendant against whom the 
action is thus abandoned should have the power to compel 
the return of the writ of execution as a ready and conclusive 
mode of proving the abandonment, especially as the abandon- 
ment is to take place upon the issuing of the execution, and 
not upon the firuits of the judgment being obtained. Where 
execution is not issued, the judgment signed for non-appear- 
ance will be useless, unless judgment is obtained against all 
the other defendants, subject to the provisions as to amend- 
ment on misjoinder (& 37), for if the cause of action is ex con- 
tractUf the defence of one defendant enures to the benefit of 
all. A plaintiff cannot be nonsuited after judgment against 
one defendant by default in an action of contract, (Hannay v. 
Smithf 3 T. R. 662,) although one defendant was entitled to 
judgment as in case of nonsuit, notwithstanding judgment by 
de&ult against his co-defendant {Stuart v. Rogers, 4 M. & 
W. 649 ; Hadrick v. Heshp, 12 Q. B. 267.) 

28. '^ In case of such nonappearance, where the writ 
of summons is not indorsed in the special form herein- 
before provided, it shall and may be lawful for the 
plaintifi, 

'* on filing an affidavit of personal service of the writ 
of summons, or a judge's order for leave to proceed under 
the provisions of this act, and 
^' a copy of the writ of summons, 
'' to file a declaration indorsed with a notice to plead 
in eight days, and to si^ judgment by default at the ex- 
piration of the time to plead, so indorsed as aforesaid ; and 
*Mn the event of no plea being delivered, where the 
cause of action mentioned in the declaration is for any 
of the claims which miffht have been inserted in the 
special indorsement on uie writ of summons hereinbe- 
fore provided, and the amount claimed is indorsed on 
the writ of summons, the judgment shall be final, and 
execution may issue for an amount not exceeding the 
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amount indorsed on the writ of summons, with interest 
at the rate specified, if any, and the sum fixed by the 
masters for costs as hereinbefore mentioned, unless the 
plaintiff claim more, in which case the costs shall be 
taxed in the ordinary way: provided always, that in 
such case the plaintiff shall not be entitled to more costs 
than if he had made such special endorsement, and signed 
judgment upon nonappearance.'' 

This section contemplates two classes of cases: the one 
where the cause of action is for a debt or claim that might 
have been specially indorsed, and the amount of which was 
indorsed under sect. 8, in which case the judgment is fixed 
for the sum so indorsedi and interest, and the costs to be settled 
by the masters, or taxed, but without any costs of declaration ; 
and the other class will include all actions against persons out 
of the jurisdiction, whether for debts or other claims, (see 
sect 25 f and the proviso to sect 28,) and those actions against 
persons within the jurisdiction in which the special indorse- 
ment cannot be made, or the indorsement under sect 8 is not 
made on the writ, in which cases a declaration is to be filed. 
(See i^fra,) 



IV. Declabation. 

Great alterations have been made both as to the form and 
language of pleadings, but it will be more convenient to com- 
plete tibe outline of what is more strictly the practice in an 
action up to issue, and then to explain the efiect of the enact- 
ments as to the pleadings. 

The existing rules of practice as to the time and manner of Time to 
declaring will no doubt apply as far as they are applicable, declare, 
although only a few of them are re-enacted or modified. The 
plaint^, therefore, tnay declare as soon as the defendant has 
appeared, either in term or in vacation, except between the 
10& of August and 24th of October. He ought to declare 
some time during the term next after the appearance entered, 
whether that be in term or vacation ; and m default the de- 
fendant may sign judgment of nonpros, (13 Car. II. stat 2, 
c. 3; Foster v. Pryme, 8 M. & W. 664i,) Formerly, after the Former 
time in which the plaintifi* was bound to declare, and before practice, 
such judgment of non prost the defendant was obliged to rule 
the plaintiff to declare, and also to demand a declaration. By 
Reg. Gen. H. T. 2 Will. IV. r. 38, rules to declare were 
abolished, except upon causes removed from inferior courts ; 
and by Reg. Gen. T. T. 1 Will. IV. II. r. 8, "no judgment of «<w 
pros shall be signed for want of a declaration, replication, or 
other subsequent pleading, until four days next after a demand 
thereof shall have been made in writing upon the plaintiff. 
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his attorney or agent; as the case may be." The plaintiff 
could, however, as a matter of course, obtain furthor time by 
a side bar rule for time to declare, firom the beginning until 
the last day of the term, or from the last day of tike term 
until the firat day of the following term, and so on from time 
to time. But the defendant could stop these rules for time to 
declare by a rule to declare peremptorily within a time speci- 
fied, and theB, in deliEMilt of deelaration after a given day, 
on demand of declaration, could ragn a judgnent of mm. pros 
if he had duly appeared to the action. Only one demand was 
necessary, for if, after demand, the plaintiff had obtained time 
to declare, a second demand was unnecessary. This: beings 
the old practice it is enacted by sect. 

53. ^' Rules to declare, or declare peremptorily, and 
rules to reply, ami plead sabeequent pleadines, ^aU not 
be necessary, and instead thereof a notice shcQl be substi- 
tuted requiring the opposite party to declare, reply^, rejoin, 
or as the case may be, within four days, otherwise judg- 
ment, such notice to be delivered separately or inaorsed 
on any pleading to which the opposite party is required 
to reply, rejoin, or as the case may be." 

An intelligible meaning can be given to the whole section 
by limiting rules to declare to their natural meaning; viz. 
rules to declare in actions removed from inferior courts : and 
whatever may have been the intention, it will be straining the 
words to hold that the demand of declaration is no longer 
necessary. We therefore recommend that course to be adopted, 
until the contrary is decided. Rules for time to declare, or 
in the Common Pleas in vacation a judge's order, will still 
be obtained) but will be stopped by a notice under this section 
instead of a peremptoiy rule. Time, for instance, will be 
necessary, where one defendant only has appeared, and an 
order to proceed as upon appearance against the others has not 
been obtained, so that a declaration may be delivered or filed 
against all at the same time. (See Morton v. Grey, 9 B. & C. 
544.) By section 

58. '^ A plaintiff shall be deemed out of court, uidess 
he declare within one year after the writ of summons is 
returnable (a)." 

The plaintiff, by the above sectioii, which is the same as 
H. T. 2 Will. IV. c. 35^ agrees with thft ffeacnl sole of law 



(a) This section is introduced in the act with the clause, "and with 
regard to the time and mannn of declaring, and to particulars of demand, 
be it enacted," but not a word as to particulars of dtnuuid can be found, 
except in a previous section, mprat 21. 
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(See Barnes ▼. JacktMy 3 Dowl. 404), must declare within 
one year of the summons being returnable, that is, within one 
year of the service. From this period the long vacation is not 
to be excluded, so that if a writ be served during that period, 
the declaration must be delivered before the 10th of August 
Mowing. A declaration delivered after the expiration of the 
tenn w<mld be good, without any time to declare having been 
obtained ; but after the year, it would be irregular, Uiough 
even then the application to set it aside must be made prompUy, 
wd the affidavit must show distinctly that the pUontifT has 
not declared " within a year ;" for a statement that he had not 
declared within four teipms would be insufficient. {QyafHin v. 
Skomler^ 18 L. J. 34^ Exch.) 

54. ^' Every decbration and other pleadiag^ shall be pleadings 
e&tkled of the proper court, and of the day of the month to be dated 
and the year nvhen the same was pleaded, and shall bear „ ofti^f^f 
no other time or date, and every declaration and other pleading, un- 
pleadine shall also be entered on the record made up for ^^^l^^ 
trial and on the judigment roll under the date of the day **^®°"'^* 
of the month and year when the same respectively took 
place, and without reference to any other time ox date, 
unless othorwiae specially ordered by the court or a 
judge." 

The title must be on the face, and not on the back. (Atp- 
^ V. WaitB^ 4 Dowl. 290.) An omission of the date or a 
mong date has been held to be an irregularity, but any ob- 
jection must be made within the time for pleading. 

59. '^ Every declaration shall commence as follows, or commenee- 
to the like effect : — ™«* »»* 

concluuon 
[Venue.] — " A. B. Ay £. F., hit attorney [or m person, as of declara- 

the case may be]» sues C. D./or [here state the cause of ac* tion. 



And shall conclude as follows, or to the like eflbct: — 

"And the plaintiff claims £ [or, if the action is 

brought to recover specific goods, the plaintiff claims a return 
of the Maid goods or their value, and £ for their deten- 

tion]," 

As to a declaration after plea in abatement, see sect 60. 

The declaration should as heretofore correspond with the 
writ as to the names of the plaintiffs and defendants, and the 
number of the plaintiffs and defendants respectively, subject 
to the provisions of nonjoinder or misjoinder (sect 34—38, 

The declaration must agree with the writ as to the parties, Number of 
unless one of the plaintiffs should die, when his death should parties, 
be suggfested. So adding a defendant would be irregular, 
except under the provisions of sect 34 ; but if the plaintiff 
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chooses to declare against one of two only of the defendants, 
he may do sa The declaration may be either for a cause of 
action in the plaintiff's own right or in autre droit, unless U&e 
writ describea him as executor, €u assignee, &c. and the like. 
(Free v. White, 1 Dowl. N. S. 586.) It must be entitled and 
dated as heretofore. An error in the writ as to the name 
either of plaintiff or defendant may be corrected in the decla- 
ration, stating that the plaintiff sued or that the defendant was 
sued by the wrong name ; but an error in the name is reaUy 
unimportant, as the plea in abatement for misnomer is abo- 
lished by 3 & 4 WUl. IV. c. 42, s. 11, in lieu of which the 
defendant may apply to a judge to have the declaration 
amended at the costs of the plaintiff, on an affidavit of the 
right name ; and see now sect 220. This mode of proceed- 
ing may be adopted where the defendant is described by 
initials m a case not within 3 & 4 WilL IV. c. 42, s. 12, supra, 6. 
(Rust y. Kennedy, 4 M. & W. 586.) The application must be 
made, if not within four days, at any rate within the time for 
pleading. {Kitchen v. Brooks, 5 M. & W. 522.) 

It will be seen from the above form that in the declaration 
as in the writ the form of action is not mentioned, and the 
general language here used is applicable to actions on con- 
tracts as well as for torts. The venue should still be stated in 
the margin, but in the margin only, pursuant to the first clause 
of r. 8 of H. T., 4 Will. IV. I., the clause requiring local de- 
scription not being applicable, as the mode of taking advan- 
tage of the omission of such description was by special de- 
murrer now abolished (s. 51). The venue will be local or 
transitory as heretofore, except where two or more of the 
causes of action joined in one declaration are local, and " arise 
in different counties, the venue may be laid in either of such 
counties ; but the court or a judge shall have power to pre- 
vent the trial of different causes of action together, if such 
trial would be inexpedient ; and in such case such court or 
judge may order separate records to be made up, and separate 
trial to be had." (Sect 41.) The omission of venue, or tne in- 
sertion of the wrong venue, if the objection arises on the record, 
would still be demurrable ; otherwise the objection should be 
pleaded ( Tremeere v. Morrison, 4 M. & Scott, 609 ; Boyes v. 
Hewetson, 2 B. N. C. 575 ; Richards v. Easto, 15 M. & W. 244) ; 
but it would be cured by verdict or judgment by de&ult 
(16 & 17 Car. II. c. 8, 1 Saund. 241.) The general distinction 
between local and transitory causes of action is that local com- 
prise all matters relating to the realty, either of necessity as 
trespass on a particular close, or by privity of estate, as debt or 
covenants by assignee of reversion against assignee of lessee ; 
and the venue must in such cases be that of the county where 
the land is. All matters relating to the person, or personal 
property, which might have happened anywhere, or matters of 
contract merely, are transitory causes of action, and the venue 
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may be in any county. Besides the actions for trespass quare 
elaunmjregitf for a nuisance, or stopping up ancient lights, or 
diverting a watercourse, and some few o&ers(a), the following 
are local, viz., lessor against assignee of lessee, assignee of 
lessee against lessor, assignee of lessee against assignee of 
lessor, and assignee of lessor against assignee of lessee ; but 
the following are transitory, viz., lessor against lessee, lessee 
against lessor, assignee of reversion against lessee, lessee 
against assignee of reversion. (See Thuraby v. Plant, 1 Saund. 
237 ; 1 Smith's Lead. Cases, 364.) The form of action not 
now being mentioned, a question might arise whether an ac- 
tion for rent in a general form by assignee of reversion 
against lessee was local or transitory, which formerly depended 
upon whether it was brought in debt or covenant Be- 
sides the general power of the courts to change the venue 
upon special grounds, application for which must be made 
after issue joined, (see Hodge v. Churchyard, 17 L. J. 175, 
C. P.), in actions on contracts to be performed in a particular Change of 
place, and for the breach of which the cause of action arose venue, 
wholly in one county, the venue may be changed before issue 
juined, upon an affidavit by the defendant, or one of them 
{M v. Butterfield, 5 Exch. 877), ^atthe cause of action arose 
in that coun^ ; and this rule applies to all actions on written 
instruments not under seal, other than bills of exchange, 
promissory notes, and bankers' checks, except in some in- 
stances where there is a clear authority or settled practice 
to the contrary, as in action upon an awarid. (Mondel v. Steele, 
8 M. & W. 640 ; Martin v. Daws, 11 M. & W. 734 ; Wehb v. 
Inwards, 17 L. J. 157, C P.) The venue is, however, brought 
^k upon an undertaking on the part of the plainti£f to 
give material evidence in the original county, which the 
later decisions have settled is satisfied by proving any fact 
^singintihe county to which the cause is restored {e. g., post- 
ing a letter), -which materially conduces to the establishing 
of matter which may be in issue, or tends to enhance the 
damages. (See Clark v. Dunsford, 2 C. B. 724; Lee v. Simp- 
*^f 3 C. B. 871.) If this undertaking be not fulfilled, and 
the objection is taken at the trial, the plaintiff will be non- 
suited. 

The mode of stating the cause of action is a matter of plead- Cause of ac- 
^^t and will be noticed under the general observations on ^*°"* 
^e new enactments, and examples are given in the schedule 
to the act 

There is, however, an important provision as to joinder of 



i") An action on a Judgment must be brought where the record is, but 
not so in proceeding by writ of revivoT (s. 131), and for a penalty by an 
"^nner (though not by the party grieved) where the offence was com- 
"«ted or completed. 

w. D 
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causes of action, which substantially carries out the abolitian 
of the fonns of action. 

Different 41. '^ Causes of action, of whatever kind, provided 

^uaes of ac- they be by and against the same parties and in the same 

jo^^but rig^^ ^^Y ^ joined in the same suit ; but this shall not 

•«pante extend to replevin or ejectment ; and where two or more 

oMered.*^^ of the causes of action so joined are local, and arise in 

different counties, the venue may be laid in either of 

such counties; but the court or a judge shall have 

power to prevent the trial of different causes of action 

together, if such trial would be inexpedient, and in sucli 

case such court or judge may order separate records to 

be made up, and separate trids to be had." 

No cause or form of action having been mentioned in the writ, 
the declaration may be framed to include any or all the causes 
of action which the plaintiff or the plaintiffs jointly may have 
against the defendant, or all the defendants jointly, and no 
objection can be taken at any step of the cause for such 
joinder of causes of action. Replevin and ejectment will, 
however, still remain as separate actions. And executors as 
such ; assignees of a bankrupt or insolvent as such ; a plain- 
tiff as public officer, &c., could not join causes of action in 
their individual rights. It will be convenient to notice here 
some difficulties that will arise from the forms of action 
being thus substantially abolished. The Commissioners in 
their report foresaw that if the forms of action were actually 
abolished, it would be necessary to make provision for the 
application of the numerous statutes of limitations, statutes 
relating to costs, and statutes giving actions and many rules 
of court in which the forms of actions are specifically men- 
tioned. But although it is manifest that the forms are virtuaUy 
abolished, since objections to misjoinder can no longer be 
made, and no technical language will in future distinguish 
causes of action ex contractu from those ex delicto (see s. 49), 
Form of ac- no such provision has been made, and the practitioner is left 
tion. to guess at the solution of the various questions that will arise. 

To give a single example: The 13 & 14 Vict c. 61, s. 11, 
enacts, " that if in any action commenced after the passing of 
this act in any of her Majes^'s superior courts of record, in 
covenant, debt, detinue, or assumpsit, not being an action for 
breach of promise of marriage, the plaintiff shall recover a 
sum not exceeding 20^ ; or if, in any action commenced after 
the passmg of this act, in any of her Majesty's superior courts 
of record, in trespass, trover, or case, not being an action for 
malicious prosecution, &c., the plaintiff shall recover a sum 
not exceeding 5L ; the plaintiff shall have judgement to re- 
cover such sum only, ana no costs, except in the cases herein- 
after provided, and except in the case of a judgment by de- 
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&iilt ; and it shall not be necewsry to enter any suggestion 
on the record to deprive such plaintiff of costs, nor wall any 
such plaintiff be entitled to costs by reason of any privilege 
as attorney or officer of such court or otherwise." How is 
this statute to be applied, since no action is now commenced 
in assumpsit, debt, trespass, &c. ? It may be said, that the 
declaration will show what the cause of action is, and it will 
be deemed to have been commenced in that form within 
which the subject-matter may be brought This may solve 
the difficulty in some cases ; but where the cause of action 
might have been sued for in assumpsit or case, and more than 
5L and less than 20^ is recovered, is the plaintiff to be entitled 
to costs or not? So again, what is to be the effect of joining 
causes of action ex contractu and ex delicto in one declaration ? 
In that case the common sense view would be to treat each 
count as a separate declaration ; and it will facilitate this, if 
one of the rules to be issued should direct that each cause of 
action shall be written in a separate paragraph and numbered. 
Numerous other cases of a like kind might be put, which 
must await judicial decision. 

40. " In any action brought by a man and his wife Joinder of 
for an injury^ done to the wife, in resnect of which she Jl^StnS^and 
18 necessarily joined as co-plaintm, it shall be lawful for wife with 
the husbana to add thereto claims in his own right, and ^^^'J^ 
separate actions brought in respect of such claims may Sfnd.** "* 
be consolidated^ if the court or a judge shall think fit : 
provided that in the case of the death of either plaintiff 
8Qch suit, so far only as relates to the causes of action, 
if any, which do not sarvive, shall abate.'' 

This section was more especially pointed at cases where the 
husband was formerly bound to bring a separate action for 
the consequential injury or damages to himself by reason of 
a personal injury to his wife, in respect of which she could 
sue alone if she survived him ; but it may be argued, although 
the clause as to consolidation militates against that view, that 
it permits any claims that the husband may have in his own 
right against the defendant, whether arising out of contracts or 
torts, or of the same or any other transaction, to be joined to 
claims by the husband and wife jointly in respect of an injury 
to the wife. An assault, or malicious prosecution or imprison- 
ment of the wife, or libel or slander on her, would be cases 
within this section. A wife must also be co-plaintiff in an 
injury to her properly dum sola, or en autre eS-oit, but these 
could hardly be said to be " injuries to the wife." Since when 
a wife is co-plaintiff with her husband, she is liable to a ca, so. 
for costs (Newton v. Boodle, 9 Q. B. 948 ; and Newton v. Boodle, 
4: C. B. 359), provision should be made by the rules for a 

d2 
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separate taxation of costs in cases where the husband avails 
himself of this section. 
Several The R. G., H. T., 4 Will. IV. r. 5, prohibiting several counts, 

counti'. it mj}ggg 21 distinct subject-matter of complaint is intended 

to be established in respect of each," would still seem to 
be applicable (see it at length 1 Arch. 197); and by r. 6, 
" where more than one count, plea, avowry, or cognizance, 
shall have been used in apparent violation of the preceding 
rule, the opposite party shall be at liberty to apply to a 
judge, suggesting ^at two or more of the counts, pleas, 
avowries, or cognizances, are founded on the same subject- 
matter of complaint, or ground of answer or defence, for an 
order that all the counts, pleas, avowries, or cognizances in- 
troduced in violation of the rule, be struck out at the cost 
of the party pleading ; whereupon the judge shall ordor ac- 
cordingly, unless he shall he satisfied, upon cause shown, that 
some distinct subject-matter of complaint is bond fide intended 
to be established in respect of each of such counts, or some 
distinct ground of answer or defence in respect of each of such 
pleas, avowries, or cognizances ; in which case he shall in- 
dorse upon the summons, or state in his order, as the case 
may be, that he is so satisfied, and shall also specify die 
counts, pleas, avowries, or cognizances mentioned in such 
application, which shall be allowed." And by the following 
rule, " upon the trial, where there is more than one count, plea, 
avowry, or cognizance upon the record, and the party plead- 
ing fails to establish a distinct subject-matter of complaint in 
respect of each count, or some distinct ground of answer or 
derence in respect of each plea, avowry or cognizance, a ver- 
dict and judgment shall pass against him upon each count, 
plea, avowry, or cognizance, which he shall have so failed to 
establish, and he shall be liable to the other party for all the 
costs occasioned by such count, plea, avowry, or cogrnizance, 
including those of th3 evidence, as well as those of the plead- 
ings ; and farther, in all cases in which an application to a 
judge has been made under the preceding rule, and any count, 
plea, avowry, or cognizance allowed as aforesaid, upon the 
ground that some distinct subject-matter of complaint was 
bond fide intended to be established at the trial in respect of 
each count so allowed, or some distinct ground of answer or 
defence in respect of each plea, avowry, or cognizance so 
Costs of allowed, if the court, or judge before whom the trial is had, 
issues. shall be of opinion that no such distinct subject-matter of 

complaint was bond fide intended to be established in respect of 
each count so allowed, or no such distinct ground of answer 
or defence in respect of each plea, avowry, or cognizance so 
allowed, and shall so certify before final judgment, such party 
so pleading shall not recover any costs upon the issue or 
issues upon which he succeeds, arising out of any count, plea, 
avowry or cognizance, with respect to which the judge shall 
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so certify." It is not easy to say with certainty whether this 
rule now has any operation. It was held not to repeal 4 Anne, 
c. 16, 8. 5, enabling the judge to certify that there was rea- 
sonable ground for a defendant's pleading the pleas which 
have been put upon the record {Robinson v. Messenger, 8 A. 
& E. 606) ; and that statute again was held not to destroy 
the effect of a certificate under 43 Eliz. c. 6, s. 2, to deprive 
the plaintiff of costs {Richmond v. Johnson, 7 East, 585) ; 
but the words of s. 81 seem express and applicable to every 
case, that the costs are to depend upon the finding on each 
issue. The judges are empowered to make rules for appor- 
tioning the costs of issues, and it will be necessary that niles 
as to the whole subject of costs should be speedily made. 

Numerous instances of the questions which have arisen Several 
upon this rule will be found in Chitty's Archb. i. 200, as to c««nt». 
declarations, and as to pleas, but it will suffice here to state 
that the words " apparent violation of the rule" mean that if 
the court or a judge, looking with the eye of a pleader at the 
declaration alone, without the particulars of demand, con- 
sider the counts are founded upon the same subject-matter 
of complaint, such counts will not be allowed, although in- 
troduced for the evident purpose of removing a difficulty as 
to the legal effect of the contract (See Ramsden v. Grey, 
18 lu J. 277, C. P. ; Dearie v. Henderson, 18 L. J. 149, 
C. P.; Smith v. Thompson, 5 C. B. 485; 17 L. J. 159, C. P. ; 
Cahoon V. Burford, 13 M. & W. 187.) There may, however, 
he a second distinct contract in respect of the same subject- 
matter, and therefore separate counts, for &en the complaint 
U not identical ( Vaughan v. GUnn, 5 M. & W. 577.) in tort 
a variation in the statement, description, or circmnstances of 
the same act would not authorize a second count for the 
simple act included in another count; as, where one count 
was in trespass for entering the plaintiff's rooms, and the 
others to recover double value under 2 W. & M., sess. 1, c. 5, 
^ 5, for distraining and selling goods for rent, pretended to 
^ due. {Hoare v. Lee, 17 L. J. 196, C. P.) The applica- 
tion to strike out the objectionable count will ordinarily be 
made in the first instance at chambers. (See an exception, 
^ d. LUtndesilio v. Roe, 4 DowL 222 ;) and an appeal lies to 
tile court whether the order be made or refused. {Grissell v. 
James, 4 C. B. 768.) 

Causes of action not in the same rights cannot be joined 
now more than before. (See s. 41.) 

There may as before be applications to amend the declaration ; Amendment, 
and by s. 220 they may be made " at all times." Therefore, 
even after issue in fact, there might be an amendment upon 
demurrer. The terms and conditions will be wholly dis- 
cretionary. 

When all the defendants against whom the plaintiff pro- Delivery of 
ceeds (see s. 33) have appeared, or he has obtained an order declaration. 
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to proceed under die act agunst those not appearing (see i. 27* 
28), tiie declaration may he deliyered, which will be done to 
the attorney, where die appearance ia by attorney, a deliyery 
to die defendant being then inregular; or to the defendant 
himself, if he has appeared in person, in which case a deliTery 
at the address given in the appearance would suffice. (See 
8. 18.) If the attorney's residence be unknown, the copy 
maj be left at the master's office, and notice given to the 
defendant A delivenr of declaration after 9 p. m. would be 
irrmdar, and on Sunday would be void. 
Piling Where the writ is not indorsed specially, and the defendant 

does not appear, the declaration must be filed and indorsed 
with a notice to plead in eight days. (See s. 28, n^o.) The 
63rd section enacts diat '' a notice requiring the defendant to 
plead diereto in eight days, odierwise judgment, may, whether 
the declaration be delivered or ffied, be indorsed upon the 
declaration, or delivered separately." And if this be con* 
strued in its strict grammatical sense, it would seem that no 
notice of ffiing declaration would be requisite in any case, the 
notice to plead indorsed on the declaration being a substitute 
for it, it being the defendant's own fault that he has not ap- 
peared. If die section were read distributively, that where 
the declaration is delivered, notice to plead may be indorsed, 
and that where it is filed, it may be delivered separately, the 
old practice would be applicable, and the time for pleading 
would not run until after notice of declaration ; but this would 
be a forced construction, and is only suggested because it is 
clear that the statute must in many instances be construed in 
connexion with the existing practice. 
Particulan Whatever may have been intended (see sttpraf 46) diere are 
of demand, no enactments as to particulars of demand. In the R. 6. , T.T., 
1 Will. IV. r. 6, the delivery of particulars is in terms limited 
to counts in indebitatus cusumpsit in debt on simple contract ; 
but the courts will i^o doubt require particulars of demand to 
be delivered in all those money demands, which would for- 
merly have been contained in indebitatus counts ; and there- 
fore m all such cases, where the particulars can be comprised 
widiin three folios, they should be delivered with the decla- 
ration, or it is probable that the plaintiff would be deprived 
of any costs of attending any summons to obtain them, w here 
the writ has been specially indorsed, no other particulars of 
demand need be delivered, unless ordered. ( S. 25.) ( See gene- 
rally as to the delivery of particulars of demand, Chitty's 
Archb. ii. 1261 et seq,) Orders for particulars in actions, not 
within the above rule, whether in contract or tort, will, it is 
probable, be more frequendy applied for and ordered than 
heretofore, if a very general description should be adopted, 
there being no means of objecting by special demurrer for 
want of certainty, or perhaps an application may be made 
under s. 62. In Horlock v. Lediard (10 M. & W. 677), how- 
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ever, where defendant swore that from the general and yague 
nature of the declaration, he did not know what he was charged 
with, hut assigned no other special reason, an order for parti- 
culars was refused. The defendant is only entitled to particu- 
lars of those matters which are described in general terms in 
the declaration. Therefore, in an action against the defend- 
ant for a false representation of the solvency of a third party, 
whom the plaintiffs had supplied with goods, the court re- 
fused to compel the plaintim to furnish the defendant with a 
particular of credits, consisting of the sums alleged to have 
been paid by such third party to the plaintifis on account of 
the goods supplied. (Luck v. Handley, 19 L. J. 29, Exch.) 
Particulars of credits will not be ordered. (Myatt v. Green, 
13 M. & W. 477.) The degree of information is such as a 
reasonable man should require respecting the matters in re- 
spect of which he is sued, and they should be more explicit 
and full when the defendant is sought to be made construc- 
tively liaUe for the acts of others. In Prichard v. NeUon, (16 
M. & W. 772), which was an action by an engineer against 
the member of a provisional committee for surveys, &c., as 
to a projected railway, a mere statement of aggregate sums 
claimed in respect of tavern biUs, assistant surveyors, &c., 
was held insufficient, notwithstanding the previous case of 
Higghu V. Ede (15 M. & W. 76). A summons for particu- 
lars, as usually drawn up, operates as a stay of proceed- 
ings ; and when it has been drawn up and served, which is 
necessary even where the plaintiff's attorney has consented, 
it will be a stay of proceedings until the delivery of the par- 
ticulars. And by H. T., 2 WilL IV. I. r. 48, a defendant 
shall be allowed the same time for pleading after delivery of 
particulars under a judge's order, which he had at the return 
of the summons, nevertheless judgment shall not be signed 
till the afternoon of the day after the delivery of the particu- 
lars, unless otherwise ordered by the judge." Where the 
order has been obtained with stay of proceedings, the defend- 
ant may abandon it, or plead or demur ; but not proceed to 
non prog, the plaintiff, without setting aside the order. (Maun- 
der V. Collettt 3 C. B. 554 ; Wickens v. Cox, 4 M. & W. 67.) 

The 222nd section will enlarge the number of cases in Amendment, 
which the particulars of demand, to which the proof at the 
trial is confined, will be amended, and it would not be un- 
reasonable to require, on an objection at the trial to the suffi- 
ciency of the particulars, some evidence, for instance the oath 
'of the defendant, that he did not know the real question in 
controversy between him and the plaintiff, and, in the ab- 
sence of such evidence, to permit the amendment 

Under R. G., T. T. 1 Vict if " the plaintiff (in order to Effect of 
avoid the expense of a plea of payment) shall have given credit to 
credit in the particulars of his demand for any sum or sums of P*'*!*'^"'*- 
money therein admitted to have been paid to the plaintiff, it 
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shall' not be necessary for the defendant to plead the payment 
of such sum or sums of money. But this rule will not apply 
to cases where the plaintiff, after stating the amount of his de- 
mand, states that he seeks to recover a certain balance, with- 
out giving credit for any particular sum or sums.'' And the 
following clear statement of the principal decisions on this rule 
is given in Taylor on Evidence, i. 204:— F»>«*, the rule does 
not extend to set-off, and consequently, though the plaintiff's 
particulars admit specific counter claims on the part of the 
defendant, and show that the plaintiff seeks to recover only a 
balance, the defendant must still plead the set-off, or other- 
wise the plaintiff will be entitled to a verdict, if he proves a 
sum due to him to any amount. ( Toumson v. Jackson, ISM. 
& W. 374 ; Morris v. Jonesj 1 Q. B. 397 ; Rowland v. Blaksley, 
1 Q. B. 403.) In cases, too, where a plea of set-off has been 
placed on the record, the defendant must support such plea 
by independent proof; for if he relies on the particulars as 
containing an admission, he must put them in as his own 
evidence, and the plaintiff will then be entitled to have the 
entire document submitted to the jury as evidence of the 
total amount of claims on both sides. (Rowland v. Blaksley, 1 
Q. B. 403 ; see also Burkitt v. Blanskard, 3 Exch. 89 ; 18 
L. J. 35, Exch.) Secondly, if the plaintiff, either by his de- 
claration or by his bill of particulars, admits a specific pay- 
ment on account of his whole original demand, and goes only 
for a balance, he cannot recover under the general issue, 
without proving damages or a debt exceeding the amount 
admitted, because the matter put in issue is the existence of 
a balance, after deducting the sum for which credit is g^iven. 
(See, however, Nosotti v. Page, 20 L. J. 81, C. P., where the 
plaintiff was entitled to judgment so as to get his costs, 
although the debt was paid after writ issued.) The sole 
effect of the rule is to render it imnecessary for the defendant 
to plead and prove payment of the sums so admitted to have 
been received. {Price v. Rees, 11 M. & W. 576 ; Smethurst v. 
Taylor, 12 M. & W. 545.) Thirdly, where the bill of parti- 
culars gives credit for the payment of particular sums, the 
court will not scrutinise very nicely the form of the bill ; but 
while, on the one hand, it will assume, as against the plain- 
tiff, that the sums admitted to have been paid generally were 
paid by the defendant (Smethurst v. Taylor, 12 M. & W. 545), 
It will also, on the other hand, allow the plaintiff to show 
that certain counter claims, as, for instance, the value of an 
article returned by the defendant, was treated in the particu- 
lars as money paid, (Lamb v. Micklethwait, 1 Q. B. 400 ; 
Rowland v. Blaksley, 1 Q. B. 406, per Patteson, J., and 407, per 
Lord Denman, C.J.) Fourthly, where the particulars admit a 
specific sum to have been paid, a plea of payment will be consi- 
dered as being pleaded to the balance only, although some of 
the items for which credit is given in the particulars were paid 
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alter action brought (Eattwick y. Harmon, 6 M. & W. 13); 
and consequently such plea will in general not be allowed, 
unless the defendant will undertake to prove some payment 
not covered by the admission. (Morris v. Jones, 1 Q. B. 399, 
per Patteson, J.) If, however, the particulars claim a balance 
generally, after giving credit for all payments on account, the 
plaintiff will recover on proving a claim to any amount, unless 
the defendant pleads payment; and under that plea shows 
that the claim so proved has been liquidated. (Morris v. Jones, 
1 Q. B. 397 ; 1 G. & D. 13, S.C.) In Greenv. Smithies (1 Q.B. 
796), which was an action for goods sold and delivered, the 
bill of particulars, while it credited the defendant for a bill of 
exchange indorsed by him to the plaintiff, debited him to the 
amount of the bill for its dishonour, and the court held that 
the defendant could not show, under non eusumpsit, that the 
plaintiff, after taking and presenting the bill, failed to give 
notice of dishonour ; for the case was the same as if the bill 
had not been mentioned at all in the particulars, the two items 
destroying each other. Fifthly, if the plaintiff demands a ba- 
lance, without stating how it arises, and the defendant either 
pleads payment or set-off, the jury must determine whether or 
not, in tne account establishing such balance, credit has 
already been given for the sums covered by the pleas. (Lamb 
V. MicklethwQit, 1 Q. B. 400 ; 1 G. & D. 136, S. C. ; Toumson 
V. Jackson, 13 M. & W. 374.) 



V. Plea. 

Formerly a rule to plead, a notice to plead and a demand 
of plea were to be given before the defendant was called on 
to plead; and where the declaration was filed, notice of filing 
was also requisite, and the time for pleading varied according 
to circiunstances, but now, by section 

62. " No rale to plead or demand of plea shall be Notice to 
necessary, and the notice to plead indorsed on the de- ^^'^• 
claration or delivered separately shall be sufficient." 

And one uniform time for pleading in bar is fixed by 
section 

63. '^ In cases where the defendant is within the ju- Time to 
risdiction, the time for pleading in bar, unless extended P^®^ 
by the court or a jndge, shaU be eight days ; and a 
notice requiring the defendant to plead thereto in eight 

days, otherwise judgment, may, whether the delaration 
be delivered or nled, be indoraed upon the declaration, 
or delivered separately." (See supra, 53.) 

D 5 
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Pleas in abatement must still be pleaded within four days, 
and witbout an^ demand of ^lea. (R. G., H. T., 2 Will. IV. 
r. 8.) The notice to plead will be thus : — 

" The drfendant is to plead hereto in eight days, ^Uterwiet 
judgment." 

If delivered separately it should of course be headed in the 
cause. 

The notice to plead will ordinarily be indorsed on the de- 
claration or delivered with it, but if omitted the time to plead 
will run only from the time it is given. These days in each 
case are reckoned exclusive of the day of giving the notice 
and inclusive of the last day, unless the last day be a Sunday, 
Christmas-dav or a day appointed for a public fast or thanks- 
giving, in which case that day will also be excluded ; but an 
intermediate Sunday, &c. will be reckoned. (See suprof 38.) 
So also the days between Thursday next before and Wednes- 
day next after Easter are not to be included {Harrison v. Ttsit, 
6 DowL 611) ; and if the declaration be filed under sect. 28, 
and the last day for pleading falls on a day on which the 
offices are closed by reason of its being a statutory holiday, 
such day will not be reckoned. ( Wheeler v. Oreen, 7 Dowi. 
194.) DVLt where a defendant has taken out a summons for 
further time to plead, which is dismissed after his time for 
pleading has expired, he is entitled to the remainder of that 
day to plead. (Evans v. Senior^ 4 Exch. 818; 19 L. J. 159.) 

Further time to plead will be obtained as heretofore by 
summons and order. Pleading issuably means pleading that 
which puts the merits of the cause either on the &cts or the 
law in issue ; and any one plea not issuable entitles the plain- 
tiff to sign judgment upon the whole. (Walton v. MascaU, 
13 M. & W. 72.) It would extend the work too much to 
insert all the decisions upon this point Where terms are 
imposed as to notice of trial, it will be advisable to insert the 
number of days instead of the words " short notice." (See 
tt{/ra.) 

The plea, as the declaration, must be intituled of the proper 
court and of the day of the month and year when the same 
is pleaded, and must bear no other time or date. (See sect. 
54, supra, 46.) 

66. " In a plea or subsequent pleading it shall not 
be necessary to use any allegation of actionem nouy or 
actionem, uUerius non, or to the like effect, or any prayer 
of judgment, nor shall it be necessary in any replication 
or subsequent pleading, to use any allegation of prechuU 
noUf or to the like effect, or any prayer of judgment.'' 

This is not limited, like the R. H., 4 Will. IV. r. 9, to pleas 
or subsequent pleadings "intended to be pleaded in bar to 
the action generally," and replications or subsequent plead- 
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ings " intended to be pleaded in maintenance of the whole 
action," but applies to all pleadingSi 

90. ^' Where an amendment of any pleading is allowed, After amend- 
no new notice to plead thereto shall be neceasary ; bat "'*^^* 
the opposite party shall be bound to plead to the amended 
pleading within the time specified in the original notice 
to plead, or within two days after amendment, whichever 
shall last expire, unless otherwise ordered by the court or 
a judge ; and in case the amended pleading has been 
plead»l to before amendment, and is not pleaded to de 
novo within two days after amendment, or within such 
other time as the court or a judge shall allow, the plead- 
ing originally pleaded thereto shall stand and be con- 
sidered as pleaded in answer to such amended pleading." 

As to the former practice see R. G., £. T., 1 Will. IV. r. 2. 
{Smith Y. Heam, 12 M. & W. 715 ; Fogg v. Borsley, 2 DowL 
107.) The amendment of the declaration was held to waive 
the defendant's undertaking to plead issuably. (Hutt v. GiieSf 
IIM. &W. 756.) 

67. " No formal defence shall be required in a plea, Fonn of 
or avowry, or cognizance, and it shall commence as^^^ 
follows, or to the bke effect : 

' The dtfendant by hit attorney [or in pertcn, or as the 

case may be,] says that [here state first defence] ; ' 

and it shall not be necessary to state in a second or other 

{>lea, or avowry, or co^izance, that it is pleaded by 
eave of the court or a jadge, or according to the form 
of the statute, or to that effect ; but every such plea, 
avowry or cognizance shall be written in a separate 
paragraph, and numbered, and shall commence as fol- 
lows, or to the like effect : 

* And for a second [&c.l plea the defendant says, that [here 
state second, &c. defence] ; ' 

or if pleaded to part only, then as follows, or to the like 
effect : 

' And for a second [&&] plea to [stating to what it is pleaded], 
the drfendant says that,' &c. 

and no formal conclusion shall be necessary to any plea, 
avowry, cognizance or subsequent pleading." 

These forms are only given as examples, and the use of 
them not being compulsory a variance from them would not 
be irregular. (See Bacon v. Ashton, 5 Dowl. 94, decided under 
R. H., 4 WilL IV. r. 10, 11, which omitted the words " or to 
the like effect.'') 
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68. " Any defence arising after the commencement of 
any action shall be pleaded according to the fact, without 
any formal commencement or conclusion ; and any plea 
which does not state whether the defence therein set up 
arose before or after action shall be deemed to be a plea 
of matter arising before action." 

Several At common law both the defendant and the plaintiff were 

pleas. confined in their respective pleadings to a single distinct 

answer to the last pleading of the opposite party, that by 4 & 
5 Ann<, c. 16, s. 4, the defendant or tenant in any action or 
suit, or the plaintiff in replevin, were permitted " by leave of 
the court" to plead as many several matters as he should 
think necessary for his defence. By sect 5, the judge who 
tried the issue was empowered to certify that there wis pro-, 
bable reason to plead such matter upon which the issue was 
found against him. But this did not enable the defendant to 
plead and demur to the same part of the declaration, or the 
plaintiff to reply double, and penal actions were excepted. 

Under this statute double pleading was by a rule of 
court, and it was the practice to apply to the court to strike 
out the objectionable pleas. But under Reg. Gen., T. T., 1 
WilL IV. r. 13, the rules were directed to be drawn up upon 
a judge's order, to be made upon a summons, and then the 
practice was, if the plaintiff sought to strike out any of the 
pleas allowed by the judge, he moved the court to rescind the 
judge's order; but if the judge refused to allow the pleas, the 
application was made to ^e court, in which case the previous 
application to the judge was not noticed. {JohruUme v. 
Knowles, 1 Dowl. N. S. 31; Turquand v. Hawtrey, ib. 925.) 
The present statute allows under certain restrictions double 
pleading, and also pleading and demurring together, at all 
stages of any action, and it varies the practice as to obtaining 
leave to plead, &c. There is no exception as to penal ac- 
tions, but no express enactment to bind the crown, and there- 
fore in suits to which the crown is a party, the statute vrill 
not apply. (See Attorney-General v. Donaldson, 7 M. & W. 
422.) It includes scire &cias upon a judgment against the 
p blic officer of a company, (Philipson v. Tempest, 1 D. & L^ 
209); and proceedings by writ of revivor under this act, 
sects. 131, 132. 

The following are the new enactments, 

PlejMiiag and 80. " Either party may, by leave of the court or a 
toother?' judge, plead and demur to tne same pleadings at the 
same time, upon an affidavit by such party, or his at- 
torney, ^required, by the court orjiiaqej to the effect 
that he is advised and believes that he nas iust ground 
to traverse the several matters proposed to oe traversed 
by him, and that the several matters sought to be 
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pleaded as aforesaid b^ way of confession and avoidance 
are respectdyely true in suDstance and in fact, and that 
lie is further advised and believes that the objections 
raised by such demurrer are good and valid objections in 
law: and it shall be in the discretion of the court or a 
judge to direct which issue shall be first disposed of." 

The nature of a demurrer will be noticed infra. 

81. '' The plaintiff in any action may, by leave of the Pleading 
court or a judge, plead in answer to the plea, or the fJ^J^ 
subsequent pleading of the defendant, as many several 
matters as he shall think necessary to sustain his 
action ; and 

'' the defendant in any action may, by leave of the 
court or a judge, plead in answer to the declaration, 
or other subsequent pleading of the plaintiff, as many 
several matters as he shall Sunk necessary for his de- 
fence; 

'^ upon an affidavit of the party making such applica- 
tion, or his attorney, ifrequiredby the court or ajudaCy 
to the effect that he is advised and believes that he nas 
just ground to traverse the several matters proposed to 
be traversed by him, and that the several matters sought 
to be pleaded as aforesaid by way of confession and 
avoidance are respectively true in substance and in fact; 
" provided that the costs of any issue, either of fact 
or law, shall follow the finding or judgment upon such 
issue, and be adjudged to the successful party, whatever 
may be the result of the other issue or issues.'' 

82. " No rule of court for leave to plead several Judge's 
matters shall be necesary where a iudee's order has been ^^ffj ^ 

J « .1 •' ., JO plead seve- 

made for the same purpose." rai matten 

83. " All objections to the pleading of several pleas, •efficient, 
replications, or subsequent pleadings, or several avowries Objections 
or cognizances, on the ground that they are founded on Jj ^be^eafd 
the same ground of answer or defence, shall be heard on summons 
upon the summons to plead several matters." ^y^^ 

The practice now will be by summons in the usual way matters, 
for leave to plead several pleas, with a short abstract or 
statement of tine intended pleas, which should be served on 
the plaintiff ''s attorney or agent before nine at night The 
summons will be a stay of proceedings from the time of its 
return {Wells v. Secret, 2 Dowl. 447); and the order, when 
obtained, whether by consent or after attendance before the 
judge, should be drawn up and served on the opposite party, 
as in the case of any other summons, and the pleas, re- 
plications, &c., may then be pleaded. The practice having 
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been thus altered, the application might, it is apprehended, 
be made in the first instance to the court, but it would not be 
advisable except in special cases. The judge's decision may 
also be appealed from, but If this be intended, care should be 
taken that the order does not purport to be made " by con- 
sent," for that would be an estoppeL It would seem also 
that as all objections, on the ground that the pleas, &c, are 
founded on the same ground or defence, are to be heard upon 
the summons, an appeal to the court upon this point would be 
limited to'objections made at chambers. But pleas manifestly 
inconsistent with each other, and appearing to be vexatiousiy 
pleaded, and for the purpose of occasioning inconvenience and 
expense to the plaintiff^ may be disallowed. (See Trihner v. 
DueTf 1 B. N. C. 266; Cooling v. (xreat Northern Railway, 15 
Q. B. 486 ; 19 L. J. 529, Q. B. ; Gvlly v. Bishop of Exeter, 5 
Bing. 42.) Examples of what were and what were not al- 
lowed as pleas, were given by Reg. H., 4 Will. IV. r. 6 ; and 
numerous cases will be found, Chitty's Archb. i. 250. But in 
future it is probable that the chief mode of restricting several 
Affidavit of pleas will be requiring the affidavit under sect 81. This 
truth. provision would have been fraught with great injustice had it 

oeen compulsory in all cases; but under this discretionary 
power it may be of the greatest use. It is impossible to lay 
down any universal rule to govern the exercise of this dis- 
cretion ; but it is submitted that in all cases where an aver- 
ment, whether affirmative or negative, is of a fact necessarily 
within the personal knowledge of the party pleading, die 
affidavit ought to be required. This would put an end to a 
great number of sham pleas, and tend much to the decision 
of each cause upon its merits. It might in many cases also 
be required as to facts, the truth of which the party pleading 
might fairly be presumed to know in the ordinary course of 
the business transactions of life. The provisions of Reg. Gen., 
H. T., 4 WilL IV.r. 6 (supra, 51), would seem no longer to ap- 
ply, except as to counts, as all objections are to be heard upon 
the summons. (See title ** Costs" in the Index.) 

In the following cases the several pleas may be pleaded as 
a matter of course, without any order, but probably in all 
cases an order will be requisite as to several replications and 
subsequent pleadings, for the whole section points to pleas 
only. 

Certain 84. " The following pleas, or any two or more of 

pieadSto-^ them, may be pleaded together as of coarse, withoat 
aether with- leave of the court or a judge ; that is to say — 
out leave. t( ^ pig^ denyiug any contract or debt alleged in the 

declaration, 

" a plea of tender as to part, 

" a plea of the statute of limitations, 

" set-off, 
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" bankmptcy of the defendant, 
" dischar^ nnder an insolvent act, 
'^ plene administrayit — Plene administravit pneter^ 
" in&ncVy 
" coverture, 
** payment, 

" accord and satisfaction, 
"release, 
** not guilty, 

" a denial that the property, an injury to which is com- 
plained of, is the plaintiff's, 
" leave and licence, 
" son assault demesne, and 

"any other pleas which the judges of the said supe- 
rior courts, or any eight or more of them, of whom the 
chief judges of the said courts shall he three, shall hy 
any rule or order, to he from time to time by l^em made 
in term or vacation, order or direct/' 

However desirable it may be to require an affidavit as to 
the truth of many of the above pleas, it seems clear that it 
could not be done, as the affidavit is to be by the party 
"making such application or his attorney,'' and the above pleas 
are to be pleaded without any application. Probably if any 
plea not here specified were aidded, the affidavit might then 
bf required as to alL Possibly also the courts might, under 
the powers conferred on them by 13 & 14 Vict c. 16, make 
further rules on this subject 

None of these provisions, of course, apply where the 
several pleas are not pleaded to the same part of the declara- 
tion. The pleas, when delivered, need not state the judge's 
order. (See sect 67^ supra.) The affidavit must be by the 
party, or his attorney. It will be better to follow the words 
of the act, and it may be as follows : — 

Inthe Q.B, [or " C. P." or " Exch. qf Pleas,*'] Affidavit of 

Between A. B., plaintiff, and C. D., dafendant, truth. 

C. D., Vie above-named drfendant, maketh oath and saith, that 
the several matters proposed to he traversed by him, and the 
several matters sought to be pleaded by way of confession and 
wooidance in this action, are specified in the abstract hereunto 
annexed: And this deponent further saith, that he is advised and 
believes that he ?ias just ground to traverse the said several 
matters respectively proposed to be traversed by him, and that tJie 
said several matters so proposed to be pleaded by him by way of 
emfeswm and avoidance, are respectively true in substance and 

^ect. 
Sworn, Sfc, 

If the affidavit is limited to traverses, or to the pleas in 
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confeasion and aToidance, it can eaaly be altered accordingly. 
So alao if made by die attorney. The ofder to plead several 
matters will not preclude a plaintiff firom signing judgment, 
if the pkas vary fiom the abstract {Wells ▼. Robituon, 5 Exch. 
302), or if any one of them is not issoable. {Hmaqthreys t. Wal- 
degrme (Earl), 6 M. & W. 62a) 

For pleading 86. " Except in the cases hereiB specifically provided 

^[^^^^ for, if either party plead sereral pleas, replications, avow- 

leaTe, jndg- ries, cognizances, or other pleadings, witiioat leave of the 

«n^*™*ybc court or a judge, the opposite party shall be at liberty to 

•ifned. ^2^ judgment ; provided that such judgment may be 

set aside by the court or a judge, upon an affidavit of 

merits, and such terms as to costs and otherwise as diey 

or he may think fit." 

For instances of signing judgment, see Harney v. Hamilton 
(4 Exch. 43 ; 18 L. J. 377, Exch.), Hills v. Haymen (3 Exch. 
323 ; 17 L. J. 128, Exch.) The words here are not upon an affi. 
davit " disclosing a defence upon the merits," see s. 27, and it 
would seem, therefore, that the old jvactice as to an affidavit of 
merits may be followed. This may be made either by the 
defendant himself, or his attorney or agent, or the clerk of the 
attorney having the sole management of the cause, or some 
person who has such a connexion with the cause as acquaints 
him with the merits, and this must appear on the Jbce of the 
affidavit The statement as to the merits must be expresdy 
applied to the particular action. (Tate v. Bo^ld, 3 DowL 
218 ; Bromley v. Gerish, 1 D. & L. 768 ; see Chitty's Archb. 
iL 884.) It may be laid down generally that the plea should 
concisely state, in simple and intelligible language, all such 
facts as are necessary to sustain the defence. It will still be 
in substance either a traverse, or a plea in confession or 
avoidance. A denial of any single material averment, e. g. that 
the defendant did not accept the bill in the declaration (or in 
the first count) mentioned will be easy and simple, but ques- 
tions will no doubt arise firom attempts to include in one 
traverse more than a single material allegation. And the 
decisions as to the extent of the old general pleas, such as did 
not promise, was not indebted, not guilty, not possessed, &c. 
will be of as much importance as before, since by section 

General tra- 76. " A defendant may either traverse generally such 

verses. ^f ^^ £^^ contained in the declaration as might have been 

denied by one plea, or may select and traverse separately 

any material alle^tion in the declaration, although it 

might have been included in a general traverse." 

This section will be noticed again (>>;/ra, * Pleading'), but 
an important point of practice is suggested by this, and the 
similar enactments in sects. 77, 78, 79, by which the whole of 
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any plea or subsequent pleading may be travened by a general 
denial, or the sulxBtance of the plea or other pleading may be 
denied by a joinder of issue. It would have been well if these 
sections had been more explicit, for on the perusal of them 
in connexion with sect 71 the question at once arises, whether 
the use of such general form of traverse is within the latter 
section, so as to require the leave of a court or judge. It is, in 
effect, permitting a traverse of all the material allegations in 
the plea, and the reason for having the power to require an 
affidavit when the traverses are separate applies just as 
strongly when the cumulative traverse is used. In one sense 
there are several matters " proposed to be traversed," but, on 
the other hand, as the general issue was only one plea, although 
it put many £acts in issue, and the general denial of the plea 
or subsequent pleading is a substitute for, as well as an ex- 
tension of, de injurid, and as the sections by which the power 
of thus pleading is conferred make no mention of leave being 
necessary, there is the strongest argument for construing the 
77th, 78th and 79th sections as substantive enactments alto- 
gether independent of the Slst, and, therefore, holding that 
these are cases of double pleading " specifically provided for," 
and, therefore, within the 86th section, so as not to make the 
leave of the court or judge essential. Such a construction, 
indeed, will enable either party, without any restriction, to 
impose upon the other the necessity of proving every material 
allegation, so that one great object of the act, to disencumber 
the pleading of matters not really in dispute, will be firustrated, 
except so far as the parties are deterred by the fear of the 
costs whicli may be incurred under the rules to be issued under 
Kct223 for apportioning the costs of issues, or may follow a 
verdict, being found distributively under sect 75. It is, in 
truth, to a great extent nullifying by one section what is 
enacted by another. 

This general power of traversing will, in every case, be sub- 
ject to the exception, that where either party has averred per- 
formance of conditions precedent genersdly, the opposite party 
must specify the particular conditions precedent, the perform- 
ance of which he intends to deny. (See sect 57, irfia, 
'Pleading.') 

The useless form of sigmng pleas or demurrers is no longer 
necessary ; for by section 

85. ^^ The signature of counsel shall not be required Signature 
to any pleading." abolished. 

Besides these general enactments, there are some pro- 
visions for particular pleas. Thus, by section 

70. ^^ It shall be lawful for the defendant in all ac- Payment 
tions, (except actions for assault and battery, felse im- jjjjijnac-^ 
prisoninent, libel, slander, malicious arrest or prosecu- tiom. 
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tion, criminal conversationy or debauching of the plain- 
tiff's daughter or servant,) and, by leave of the court 
or a judge, upon such terms as they or he may think fit, 
for one or more of several defendants to pay into court a 
sum of money b^ way of compensation or amends : 
provided that nothing herein contained shall be taken to 
affect the provisions of a certain act of parliament passed 
in the session of parliament holden m the sixtn and 
seventh years of toe reign of her present Majesty, in- 
tituled ' An Act to amend the Law respecting denuna- 
tory Words and Libel.' " (6 & 7 Vict. c. 96. ) 

This section omits the word " personal," used in 8 & 4 
WilL IV. c 42, 8. 21, under which and the R. G., H. T., ] 
Vict. r. 1, payment into court was formerly regulated. Now 
leave of the court or a judge is no longer necessary for pay- 
ment into court, except where several defendants are sued, 
and one or more of them desire to plead such payment. (See 
8. 82.) In Newton v. Ho\ford (6 Q. B. 921), the excepted 
actions for assault were held to be limited to an assault on 
the plaintiff or on his wife if she joined in the action, and not 
to extend to a loss of service to the plaintiff by reason of an 
assault upon his son. The 6 & 7 Vict c. 96, s. 2, permits the 
defendant " in any action for libel in any public newspaper 
or other periodical publication to plead that such libel was 
inserted in such newspaper or other periodical publica- 
tion, without actual malice, and without gross negligence ; 
and that before the commencement of the action, or at die 
earliest opportunity afterwards, he inserted in such news- 
paper or other periodical publication a full apology for 
the said libel, or, if the newspaper or periodical publica- 
tion in which the said libel appeared should be ordinarily 
published at intervals exceeding one week, had offered to 
publish the said apology in any newspaper or periodical 
publication to be selected bv the plaintiff in such action, and 
that every such defendant shall, upon filing such plea, be at 
liberty to pay into court a sum of money by way of amends, 
and such payment into court shall be of the same effect, and 
be available in the same manner, and to the same extent, 
and be subject to the same rules and regulations as to pay- 
ment of costs and the form of pleading, except so for as re- 
gards the pleading of the additional facts hereinbefore re- 
quired to be pleaded by such defendant, as if actions for libel 
had not been excepted." (See 3 & 4 Will. IV. c. 42, s. 21.) 

There are numerous statutes by which justices, constables, 
&C., may pay money into court in any action against them 
for any thing done by them in the execution of their respec- 
tive duties, and these will still be in force (see now as to 
justices, 11 & 12 Vict c. 44;) and there is no occasion in 
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sQcfa plea to state the character in which the defendant makes 
the payment. (Aston v. Perkes, 15 M. & W. 385.) 

71. " When money is paid into court, such parent Form of the 
shall be pleaded in all cases, as near as may be, in the ^ 
foUowing form, mutoHs mutandis: 

" The drfendant by hit attorney [or in person S^c."] [if 

pleaded to part say, as to pounds, parcel qf the money 

claimedl brings into court the sum qf pounds, and says that 

the said sum is enough to satisfy the claim of the plaintiff in re- 
spect qf the matter herein pleaded to." 

72. " No rule or judge's order to pay money into £*yment 

--. _j. v 11 1. JO A • xi. "^ If ^ Into and out 

coort shall be necessary, except m the case of one or of court, 
more of several defendants, but the mone}' shall be paid 
to the proper officer of each court, who shall giye a re- 
ceipt for me amount in the margin of the plea, and the 
said sum shall be paid out to the plaintiff or to his attorney, 
upon a written authority from the plaintiff, on demand.'' 

It will be observed that this is framed without reference to 
any form of action ; but the general words ** as near as may 
be" will authorize alterations to adapt the plea to the names 
of the parties, the part of the declaration to which it is 
pleaded, and the like. The only replication contemplated is, 
oamages ultra, if the plaintiff does not take the money out of 
court and tax the costs ; and therefore, although special de- 
murrers are abolished, any material alteration of the plea 
would give rise to an application under s. 52. Such, for in- 
stance, as that which was held had in Key v. Thimbleby (20 
L. J. 292, Exch.), where in trover for the conversion of cattle 
the defendant pleaded that the conversion of the cattle in the 
declaration mentioned, and for which the action was brought, 
was the sale o€ the cattle by him after he had as surveyor of 
the highways seized and impounded them according to the 
statute, and the plea then alleged payment into court of 102. 
and damages ultra. So it is apprehended that if in an action 
on a bill of exchange, the defendant pay into court less than 
the amount of the bill, without any answer as to the residue, 
the plea ought to be amended under s. 52 ; for if issue were 
taken on it, it would be an informal never-indebted, and the 
defendant could set up any defence which would have been 
admissible under the old general issue. (See Harris v. 
BusheU, 2 D. N. S. 514; Arnold v. Burgin, 6 M . & W. 281.) 
So also if the plea of payment into court is attempted in a 
case in which it necessarOy appears by the declaration that it 
is not allowed, the plaintiff might either apply under s. 52, 
or after issue joined he might obtain judgment non obstante 
veredicto or a repleader; but if the plea might be good in 
some cases — as for instance under the statutes as to justices — 
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no objection could be taken on tbe record. {Aston v. Perkesf 
15 M. & W. 385.) Taking the money out of court will waive 
any irregularity in the payment into court. (Griffiths v. 
Williams f 1 T. R. 710.) But if the defendant be under terms 
of pleading issuably, the plaintiff is not precluded by taking 
the money out of court in satisfaction of one or more counts, 
from signing judgment on the other counts, if now issuable 
pleas are pleaded to them. ( Verhist y. De Keyset , 3 D. & L. 
392.) In the case of one or more of several defendants, de- 
siring to pay money into court, the rule or order must be ob- 
tained in the usual way by application to the court on motion, 
or by summons before a judge, which will be the most usuaL 
After service of the rule or order where necessary, the money 
must be taken with the plea (which need not be signed, 
8. 85) to one of the masters, who will give the receipt in the 
margin, and the plea is then delivered in the ordinary way. 
The omission of the receipt, or of the rule or order where 
necessary, would authorize the plaintiff to sign judgment. 
The amount paid in where interest is due should include 
interest up to the time of plea pleaded. {Kidd v. WaUcer, 2 
B. & Ad. 705.) Where the defendant pleads payment into 
court to part, and other pleas to the residue, the plaintiff must 
reply to such pleas, or the defendant may, by leave of the 
court, sign judgment of non pros. (Topkam v. Kidmore, 5 
Dowl. 676.) 

The effect of payment into court under a general indebitiUtu 
count, or in an action for a tort, as an admission, is merely 
that it admits the defendant is liable to the extent of the sum 
so paid in in respect of some contract or wrongful act, which 
may be included in the declaration ; but the particular con- 
tract or wrongful act, and the damages ultra the amount paid 
must be proved at the trial. {Kingham v. Robins, 5 M. & W. 
94; Story v. Finnis, 6 Exch. 123; 20 L.J. 144, Exch.; Schre- 
ger V. Garden, 21 L. J. 135, C. P.) The plaintiff must also 
prove his separate right to sue upon that contract {Kingham v. 
Robins, 5 M. & W. 94) ; and if the action be brought against 
two or more defendants, he must prove their joint liability. 
{Archer v. English, 1 M. & G. 873 ; Schreger v. Garden, over- 
ruling Leyland v. Tancred, 19 L. J. 313, Q. B.) Where the 
declaration, however, is on a special contract, such special 
contract is admitted to the extent the plaintiff is bound to 
prove it, whether it be laid under a videlicet or not {Cooper 
V. Blick, 2 Q. B. 915 ; see the cases in Taylor on Evidence, i. 
560.) Of course pleas in denial or in confession and avoid- 
ance of any part of the cause of action, to which the payment 
into court is pleaded, will not be allowed. {Thompson v. Jack- 
son,!^, 6i G. 242 ; 8 Dowl. 591.) At first sight, the plain- 
tiff would seem, under sect 72, to be entitled to obtain the 
money out of court without regard to the lien of his attorney 
upon any sum recovered in the suit for the amount of his 
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costs. But it is apprehended that the only effect of the 
section is to compel an attorney to inform his client that 
a sum of money has heen paid into court, so that he may 
have an opportunity of deciding for himself whether he will 
go on with ^e suit or not. The statute ought not to be con- 
strued to deprive the attorney of his right of lien, unless it is 
absolutely imperative ; but looking at the scope of the section, 
and the ordinary use of the word plaintiff as merely describing 
one of the litigant parties, the construction may be that 
whereas hitherto the plaintiff was authorized to take the 
money out of court, which was in practice done by the attor- 
ney in the suit, henceforth it shall not be done by the attorney 
without a written authority. It might also be read thus: — 
The plaintiff, if he sues in person, may take it out ; if not, the 
attorney on tiie record may with his written authority. Even 
supposing neither of these views were adopted, the rights of 
the attorney might easily be protected, by the master requir- 
ing, as he does now, me production of the plea, with the 
receipt in the margin ; for the client could not obtain that 
from his attorney without satisfying his lien. 

73. << The plaintiff, after the delivery of a plea of pay- Replication 
ment of money into court, shall be at liberty to reply to ^jSjJ„"'|„to 
the same by accepting the sum so paid into court m full £o^. 
satisfiEustion and discharge of the cause of action in re^ 
spect of i^hich it has been paid in, and he shall be at 
liberty in that case to tax his costs of suit, and, in case 
of nonpayment thereof within forty-eight hours, to si^ 
judgment for his costs of suit so taxed, or the plaintiff 
niay reply that the sum paid into court is not enough to 
satisfy the claim of the plaintiff in respect of the matter 
to which the plea is pleaded ; and, in the event of an 
issue thereon being found for the defendant, the defend- 
ant shall be entitl^ to judgment and his costs of suit." 

This slightly varies from the rule of 1 Vict to meet the altera- 
tion in the form of a plea, and gets rid of the difficulty as to this 
plea in debt. {Lowe v. Steele^ 15 M. & W. 385.) The replication 
must be delivered within the time limited in ordinary cases. If 
the plea of pajnnent into court be to the whole declaration, and 
the plaintiff determines upon not accepting the money in sa- 
tisfaction of his daim, he should reply that accordingly in the 
manner pointed out by the above rule, and make up the issue, 
and proceed to trial, &c. as in ordinary cases. If the plea be 
only to part of the claim, and there be any other plea to the 
rest of it, and the plaintiff determines upon procee<Hng to trial 
upon the cause of action, to which the plea of payment into 
court is not pleaded, he should reply that he accepts the 
money in satisfaction of that part of me claim to which it is 
paid in, and he should reply to the other plea or pleas, and 
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proceed to trial as in ordinary cases. If the plea of j^ayment 
of money into court be to die whole of the declaration, and 
the plaintiff determines upon accepting the money in satis- 
£Eu;tion of the cause of action, he should reply that acceptance, 
and in that case he may at once proceed to a taxation of costs, 
and sign j&nal judgment for them if not paid in forty-eight 
hours after taxation. If the plea be only to part of the decla- 
ration! and the plaintiff determines upon accepting the monies, 
and proceeding no further in the action, he should then reply 
the acceptance of the money in satisfaction to the part of the 
claim to which it is paid in, and enter a nolle prosequi to the 
rest, and proceed to a taxation, &c, as just pointed out. 
The nolle prosequi need merely be inserted in replication deli- 
vered. There is no occasion to enter it on any roll until the 
Costs on pay- judgment roll be carried in. The construction of the R. T., 
ment into 1 Vict as to the plaintiff's right to costs was elaborately dis- 
court. cussed in the recent case ot Rumhelow v. WhtMey (20 L. J. 

260, Q. B.); and the rule there laid down will apply also to 
the 73rd section. " By the language of this rule it is plain 
that it contemplates the payment into court, either in respect 
of the whole causes of action, or in respect of a part only of 
them selected by the defendant ; and in either case it gives 
the plaintiff his costs of suit, if he accepts the money so paid 
into court in discharge. It is equally clear that it gives the 
defendant his costs of suit only where the plaintiff replies da- 
mages or a debt to a greater amount, and there is an issue 
thereon, that is, on such allegation of greater amount. It 
comes to this, therefore, that whenever the only question in- 
tended to be raised by the pleadings is the amount of the 
original debt, the defendant can put the plaintiff to the alter- 
native of accepting in discharge of his whole demand what- 
ever sum he chooses to pav into court, or to proceed for more 
at the risk of the costs of the suit But whenever the original 
debt is larger than the sum which the defendant chooses to 
pay as a balance, and thus he is obliged to plead an affirma- 
tive plea or pleas to reduce the original debt to such balance, 
he necessarily insulates the sum so paid from the rest of the 
declaration, and so entities the plaintiff to accept it in dis- 
charge of the cause of action in respect of which it is paid 
into court, and to receive all costs of suit thereon." In 
debt for work and labour, the pleas were, first, except as to 
102. parcel, &c. never indebted; secondly, as to 10^ other 
parcel, &c. payment; thirdly, as to 10/. excepted, payment 
into court of 10^ \s. in full satisfaction of the said sum of 
102., and damages by reason of its nonpayment The repli- 
cation joined issue on the first plea ; traversed the payment 
alleged in the second plea ; and to the third plea, that the 
person accepted and took out of court the amoimt paid in in 
satisfiiction of the causes of action, and prayed judgment for 
his costs in that respect A verdict was found for the plaintiff 
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on the plea of never indebted for 10/. beyond the sum paid 
into coiirti and for the defendant on the second plea. It was 
held, that the plaintiff was entitled, under Reg. Gen., T. T., 
1 Vict., to have allowed him, on taxation, all his costs of suit 
in respect of the cause of action to which the plea of payment 
into court had been pleaded, including the costs of the repli- 
cation to that plea. (Bumbellow v. Whalley, ut supra.) 

By R. G., H. T., 2 Will. IV. r. 104, where money is paid into Consolidated 
court in several actions which are consolidated, and the plain- 9ctUm». 
tiff, without taxing costs, proceds to trial on one, and fails, he 
shall be entitled to costs on the others np to the time of pay- 
ing money into court. As to payment into court in one of 
several actions in respect of the same ceuse of action, see 
Bendel v. Malleson (16 M. & W. 828). 

There is also aa enactment as to pleas puis darrein eon' pj^ . 
tinuance, re-enacting theR. G., H. T., 1 Will. IV. r. 2, except darrSneon- 
the words, " on the issuing of the jury process,*' and per- Unuanee. 
mitting such pleas to be pleaded in the long vacation. 

69. '^ In cases in which a plea puis darrein continu- Pkaajmi* 
ance has heretofore been pleadable in banc or at nisi *"▼«* «>«- 
prius^ the same defence may be pleaded, with an aUega- wh^Yiid 
tion that the matter arose after the last pleading ; and bow to be 
such plea may, when necessary, be pleaded at nisi prius P**»^^- 
between the tenth of August and twenty-fourth of Oc- 
tober ; but no such plea shall be allowed unless accom- 
panied by an affidavit that the matter thereof arose 
within eight days next before pleading of such plea, or 
unless the court or a judge shall otherwise order/' 

A plea puis darrein continuance is a waiver of the defend- 
ant's former plea, but it may be pleaded where there are 
issues in &ct to be tried after judgment has been obtained 
upon other issues. ( Wagner v. Imbrie, 4 Exch. 380 ; 20 L. J. 
235, Exch.) The affidavit has been dispensed with where the 
defendant has not been guilty of any unreasonable delay, and 
no inconvenience has been occasioned to the plaintiff {Dumt 
V. Lfftusy 8 C. B. 76) where a plea of the defendant's dis- 
charge under the insolvent acts was so pleaded. If pleaded 
after the commencement of the sittings at nisi prius, it must 
be delivered to the judge, and not to the attorney. (Papne v. 
Shenstone, 4i DowL & L. 396) ; and when tendered with the 
proper affidavit, although after the jury are sworn, the judge 
must accept it. ( Todd v. Emly, 9 M. & W. 606.) And it may 
be amended. (Holroyd v. Reed^ 1 Q. B. 594, and sect 220.) 

The plea of judgement recovered must still comply with the Judgment 
R. G., H. T., 4 WilL IV. II. r. 8, where a defendant shall recovered, 
plead a plea of judgment recovered in another court, he shall 
in the margin of such plea state the date of such judgment ; 
and if such judgment shall be in a coiurt of record, the 
number of the roll on which such proceedings are entered, 
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if any, and in default of his so doing, the plaintiff shall be at 
liberty to sign judgment as for want of a plea, and in case the 
same be falsely stated by the defendant, the plaintiff, on pro- 
ducing a certificate firom the proper officer or person having 
the custody of the records or proceedings of the court where 
such judgment is alleged to have been recovered that there 
is no such record or entry of a judgment as therein stated, 
shall be at liberty to sign judgment as for want of a plea by 
leave of the court or a judge. This rule, however, only ap- 
plies to the usual sham plea of judgment recovered, and a 
plea by an executor of judgment recovered for other causes 
of action is not within it (Porter v. Izody 1 B. N. C. 304.) 
Nor a plea that the defendant had in a former action obtained 
a verdict against the plaintiff, upon a plea of set-off (Bro- 
kenshir v. Monger, 9 M. & W. 111.) 
Deliveiy of AH pleas must be intituled of the proper court, and of the 
plea. day and month and year when the same were pleaded, and 

shall bear no other time or date (s. 54); and will be delivered 
to the plaintiff's attorney or agent, or to the plaintiff himself 
if he sue in person, before nine at night An appearance, 
however, must first have been entered, and if after the time 
specified in the writ, notice must be given to the plaintiff or 
his attorney, as the case may be. (See sect 29.) Formerly, 
if the declaration was filed, the defendant could not plead 
without first taking it out of the office, but whether that rule be 
essential under sect 7 is uncertain, although its utility is not 
apparent The plea should be pleaded in die name of the at- 
torney by whom the defendant has appeared, unless there has 
been an order duly served to change the attorney, or unless 
the plaintiff has recognized the new attorney as tiie attorney 
in the cause. But a plea by a wrong attorney would not be 
a nullity, but an irregularity, for which the plaintiff could 
not sign judgment as of course, but the plea may be set 
aside. And it seems that the plea being pleaded by an un- 
certificated attorney, or even by a person not on die rolls, 
does not make it a nullity, but only affords a ground for 
setting it aside as irregular. Pleading in the name of the 
country attorney, where the appearance is entered in the 
name of the town agent, or pleading by attorney where the 
appearance is in person, or perhaps vice versa, is not an iire- 
gutority. (See Chitty's Archb. i. 267.) 

If there be an irregularity in the delivery of the plea, as if 
the defendant file a plea instead of delivering it to the plain- 
tiff's attorney, or deliver it to the country attorney instead of 
the town agent, or if improperly delivered between the 10th 
August and 24th October, the plaintiff may sign judgment 
But it seems that the fact of a plea being delivered aftor nine 
at night will not entitle plaintiff to sign judgment, and that 
the course in such a case is to get a judge's order to set aside 
the plea. (See Chitty's Archbold, i. 266.) 
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VI. Judgment by Default. 

After the time for pleading is out, that is, after the expira- 
tion of the notice to plead (sect 62), and of such other times, 
if any, as may have been given by a judge's order, the 
plaintiff, provided the defendant has not pleaded at all, or 
has delivered a plea which is a nullity, may sign judgment on 
the morning after the day on which the time for pleading has 
expired (R. G., H. T. 1 Vict) After particulars of demand 
have been delivered under judge's order, he must wait until 
the afternoon after the delivery, although the time for plead- 
ing has expired. (Supra, p. 34.) 

If four terms have expired since the last proceeding, a Where plea 
term's notice of proceeding must be given by the plaintiff *** '^^^^y* 
before be can sign judgment by default A judgment by de- 
fault may be signed if die plea is intituled in the wrong court, 
but not if dated on the wrong day, for that would be an irre- 
gularity only. {Hodson v. Pernielli 7 Dowl. 208.) If the pleas 
only purport to answer part of the plaintiff's cause of action, 
judgment should be signed for the part unanswered ; but if 
they are in form pleaded to the whole declaration, and apply 
substantially only to part, the course would seem to be to 
apply under sect 52, for they would not be pleas on which 
the plaintiff could join issue and go to trial upon the merits. 
(See Parratt v. Goddardj 9 M. & W. 458.) If the defendant 
be under terms to plead issuably, and does not do so, or if he 
pleads several pleas, however informally, to the same part of 
the declaration, without leave, except some or more of the 
pleas mentioned in section 84, judgment may be signed. 
{Harvey v. Hamilton, 4 Exch. 43; 18 L. J. 377, Exch.; Hum- 
phreys V. Earl de Waldegrave, 6 M. & W. 622.) The courts 
exercise a general jurisdiction over the parties to a cause, 
and will order a plea that is sworn to be false and is mani- 
festly tricky, and such as to put the plaintiff in great diffi- 
culty as to replying, to be set aside, and give the plaintiff 
leave to sign judgment (see Levy v. Railton, 19 L. J. 16, 
Q» B.); but the plaintiff should not treat such plea as a 
nullity, unless the defendant is under terms to plead issuably. 
If the writ has been specially indorsed, as already mentioned, 
judgment is obtained by default without declaration, although 
execution cannot issue until the expiration of eight days from 
the last day of appearance. (Sect 27, supra.) The effect of 
judgment by default against one or more defendants in such 
case has already been noticed supra, 43. 

By sect. 28 {supra, 44), if the writ was indorsed pursuant to 
sect 8, and might have been specially indorsed, but was not, 
judgment by default will be final for the amount so indorsed 
under sect 8 ; but the costs will be no more than if the writ 
had been specially indorsed, and judgment had thereupon. 
w. E 
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But the 27th and 28th tections do not seem to have any ap- 
plication where there ia an appearance, but no plea ; and in 
these cases the following sections will apply : — 

'^ And with respect to judgment by default, and the 
mode of ascertainmg the amount to he recovered there- 
upon, be it enacted as follows : — 

62. ** No rule to compute shall be necessary or used ; 
but nothing in this act contained shall invalidate any 
proceedings already taken or to be taken by reason o£ 
any rule to compute made, or applied for, before the 
commencement of this act. 

93. " In actions where the plaintiff seeks to recover a 
debt or liquidated demand in money, judgment by default 
shall be final. 

94. *' In actions in which it shall appear to the court 
or a judge that the amount of damages sought to be re- 
covered oy the plaintiff is substantiaUy a matter of calcu- 
lation, it shall not be necessary to issue a writ of inquiry, 
but the court or a judpe may direct that the amount, for 
which final iudgment is to be si^ed, shall be ascertained 
by one of the masters of the said court ; and the attend- 
ance of witnesses and the production of documents before 
such master may be compelled by subpoena, in the same 
manner as before a jury upon a writ of inquiry ; and it 
shall be lawful for such master to adjourn the inquiry 
from time to time, as occasion may require; and the 
master shall indorse upon the rule or order for referring 
the amount of damages to him, the amount found by him, 
and shall deliver the rule or order, with such indorsement, 
to the plaintiff; and such and the like proceedings may 
thereupon be had as to taxation of costs, signing judg- 
ment and otherwise, as upon the finding of a jury upon a 
writ of inquiry." 

Formerly in actions of debt, except in some few cases, as 
for not setting out tithes, or where the debt was payable in 
foreign money, judgment was final for the amount named in 
the declaration, execution being limited to the sum really due; 
but in all other actions an interlocutory judgment was signed, 
and the amount of damages was ascertained either by a writ 
of inquiry or reference to the master by a rule to compute. 
In either case it was only a mode of satisfying the conscience 
of the court, who might, if they pleased, have themselves as- 
sessed the damages, and given final ju(]^ment thereupon. 
(See 2 Wms. Saund. 107, n. 2.) But by a long course of prac- 
tice the cases to which those respective modes of ascertaining 
the damages were applicable were tolerably well defined. A 
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rule to compute was adopted in actions upon bills of exchange, 
promissory notes or bankers' cheques, on an award of a sum 
certain, in covenant for nonpayment of a sum certain, as money 
lent upon mortgage or rent in a lease, the arrears of an annuity 
or the like, where the damages were merely a matter of arith- 
metical calculation. But a writ of inquiry was held necessary 
in an action on bills of exchange for foreign money, on a co- 
venant to indemnify, or bond to save harmless, on a judg- 
ment, where the jury might give or refuse interest, and in 
other cases where the question of damages would depend on 
the evidence ; for, as a general rule, the master could not hear 
any evidence upon a rule to compute. (See Chitty*s Arch. ii. 
886 ; Holdipp v. Otwaiff 2 Wms. Saund. 107, n. 2.) In future, 
under the 93rd section, the judgment by default will be final, 
if the claim is a debt or liquidated demand in money, such, 
for instance, as would be indorsed under the 8th section, 
although it is not by this section, as it is by sect 28, made 
essential that it should have been so indorsed. As to issuing 
execution, see i^fra. 

In cases not within the 93rd section, but where the " da- Reference 
mages sought to be recovered are substantially a matter of cal- *<* ***® ™"~ 
culation," and in all cases where the defendant is sued as ^' 
resident abroad, if a writ of inquiry be not ordered, one of the 
masters will ascertain the amount, by hearing evidence in the 
same way as would be done before a jury under a writ of in- 
quiry. What construction the courts will put upon the words 
"substantially a matter of calculation," it is not possible to 
foresee. " Calculation" seems to imply the existence of fixed What is 
and ascertained data as the basis, or at least facts, which, al- "^J^JS'tionf 
though not admitted on the record, are so far capable of being 
fixed and ascertained by the production of the requisite proof 
that the sum to be recovered,— in other words, the result of the 
calculation, — would depend upon whether the requisite proof 
had been adduced, and not upon the degree of weight to be at- 
tached to the opinions of the witnesses. Thus in an action for 
not replacing stock upon a given day pursuant to a covenant, 
the covenant and the breach would be admitted by the judg- 
ment by default, and the damages would be matter of calcu- 
lation as soon as proof was given of the market price of stock 
on the given day. So in an action for not accepting wheat, to 
be delivered at a given place, the damages would be calcu- 
lated upon the difference between the contract price and the 
market price at the place of delivery upon the day it was 
tendered and refused. (Philpotts v. EvanSf 5 M. & W. 475.) 
So for breach of a covenant to indemnify the plaintiff against 
all monies not accounted for by a clerk, the breach would be 
admitted, and the requisite data for the calculation would be 
supplied by proof of the amounts received by the clerk, and the 
amounts accounted for, the difference being the amount of 
damages. So where A., having recovered a judgment for 280/L 

E 2 
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against B., agreed with C. to forbear to sue out execution on 
the judgment until a certain day, in consideration of which C. 
agreed that he would on or before that day erect a substantial 
house, and cause a lease of it to be granted to A. ; such lease 
when granted to be in satisfaction of the judgment; in an 
action for the breach of the agreement, the value of the house 
would be the measure of damages, and such value would be 
properly estimated as the amount of the judgment debt {Strutt 
V. FarlaVf 16 M. & W. 249.) We feel some diffidence in thus 
expressing an opinion on the probable construction of these 
words, because we cannot concur in the wide interpretation 
given by the learned commissioners in their report, in which 
they select as an illustration " an action for damages for non- 
repair of a house" and the like. If, indeed, the value of the 
repairs omitted to be done had been fixed by the parties, 
this might fall within the section, but if by it was intended 
the ordinary case of a dispute upon a .contract to repair, 
where the repairs have been executed, and the question at 
issue is their conformity to the specification, there the amount 
to be recovered could not be called matter of calculation. 
There could be no fixed data ; the inference as to the damage 
must be arrived at from a comparison of the conflicting 
opinions and statements of various surveyors ; and the skill 
and knowledge, and means of observation, of the witnesses, 
as well as their credibility, would be material elements of 
consideration in forming a conclusion. If such a case could 
be considered as one '^ substantially of calculation," we do 
not see how any actions could be excluded, provided they 
were not brought in respect.of matters of a personal nature, in 
which vindictive damages might be given. Or the meaning 
of this section might be arrived at in another way. If the case 
were such that, upon the evidence given, a jury would have no 
discretion to exercise as to the amount, and the court would 
interfere if the verdict were returned for a greater or less 
amount, then the damages sought would be substantially mat- 
ter of calculation. The inference could not be otherwise than 
certain as soon as the facts were proved. The jury would only 
have to be satisfied of the premises, and then the result would 
be defined and clear. The section is silent as to the mode of 
obtaining the order, but the practice under the Writ of Trial 
Act, and upon writs of inquiry, may furnish analogies. The 
reference must be against all the defendants who have suffered 
judgment by default {Field v. Pooley, 3 M. & G. 756), and it 
is not probable that it would, even if it could, be adopted, 
where some only had suffered judgment by default It is 
probable that the order will be obtained upon a summons, 
a copy of which would be served upon the opposite attorney 
in the ordinary way. Notice of the proceedings before the 
master ought certainly to be given, for it is a quasi judicial 
inquiry, and it would be contrary to fundamental principles 
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that such an inquiry should be ex parte. If die defendant 
has been sued undor the 18th or 19th sections, the nature 
of the notice, both of the order to obtain the reference, and 
of the inquiry itself, will be a matter for the discretion of the 
judge. Upon a writ of inquiry, where the defendant had not 
appeared, but an appearance sec stat had been entered for 
him, it was considered sufficient for the notice of executing 
the writ of inquiry to be served at the last place of abode of 
the defendant, and by sticking it up in the master's office. 
(Watson V. Delcroix, 2 Dowl. 396 ; Prohin v. Locock^ 2 Dowl. 
N. S. 197.) The attendance of witnesses and the production 
of documents will be enforced in the usual way by subpcena, 
and sects. 1 17 — 120, to facilitate the admission of documentary 
evidence, will apply, but as they differ from the Reg. Gen. 
H. T. 4 WUl. 4, r. 20, (which was considered to apply to 
writs of inquiry,) by the omission of the words ''or presiding 
officer," the certificate as to refusal could not be given. (See, Signing 
however, note to these sections, infra.) Such and the like judgment, 
proceedings are to be had after the rule or order, indorsed 
with the master's finding, has been delivered to the plaintiff, 
as upon the finding of a jury upon a writ of inquiry, and it is 
therefore presumed that the delivery to the plaintiff will be 
considered equivalent to the return day of the writ, and if so, 
a judgment cannot be signed until the expiration of four days. 
(See Reg. Gen. H. T. 2 Will. 4, r. 67. See Governors of the Poor 
(f Exeter v. Sivell, 7 Dowl. 624.) And this delay would be rea- 
sonable, to give an opportunity to either party to move to set 
aside the finding of the master, for it can hardly be intended 
that his decisions as to evidence, &c. are to be final. In 
^cation the defendant must apply to a judge to stay the judg- 
ment until he has had an opportunity of moving the court 

Whether, upon writ of inquiry, reference to the master or 
otherwise, the final judgment will be entered for the sum re- 
covered, without any distinction between debt or damages, see 
sect 95, infra, " Judgment" 

It is to be noted, that a writ of inquiry will still be requisite 
in all cases under the 8 & 9 Will. 3, c. 11, for by section 

d6. << Nothing in this act contained shall in any way Assignment 
J^ect the provisions of a certain act of parliament passed of breaches, 
in the session of parliament holden in the eightn and 
ninth years of the reign of his majesty King Wuliam the 
Third, intituled ' An Act for the better preventing fri- 
volous and vexatious Suits/ as to the assignment or sug- 
gestion of breaches, or as to judgment for a penalty as a 
Purity for damages in respect of further breaches.'' 

See as to the mode of proceedinff, Chitty's Archb. ii. 901 et 
teq. By sect. 132, however, a scire facias upon further breaches, 
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after the first inquisition or trial, would be within the opera- 
tion of this act, and the proceedings would be in like manner 
as a writ of revivw. 



VII. Replication and Subsequent Pleadings. 

There being no enactments as to the time and mode of 
delivering ^e replication, the present practice will prevail. 
There is no time limited for replying, rejoining, &c., subject 
to the exception that a term's notice of proceeding is neces- 
sary where more than four terms have elapsed since the last 
proceeding. Formerly judgment of rum pros, for want of a re- 
plication could not have been signed until four days next after 
a demand thereof (R. G. T. 1 Will. IV. r. 4), and a rule to 
reply was also requisite ; but by H. T. 2 Will. IV. r. 1, s. 54, 
" service of a rule to reply was to be deemed a sufficient de- 
mand of replication ;" and as now, by sect 53, "rules to 
reply shall not be necessary, and instead thereof a notice shall 
be substituted requiring the opposite party" to reply within 
four days, otherwise judgment, it is presumed that no other 
demand than this notice will be required. Such notice may 
be delivered separately or indorsed on the plea. Of course 
the plaintiff may obtain further time to reply by application 
to a judge ; but if he do not reply within the four days, or 
such further time as may be given, the defendant may sign 
judgment of non pros, if no replication has been previously 
delivered. The notice may be as follows, when indorsed on 
the plea : 

" The defendant requires the plaintiff to reply Jtereto loithin 
four days, otherunse judgment, 

E. F., attorney [or agenij,** 

Or if delivered separately it may be thus : 

" In the Q, B, [or C, P., or Exch, of Pleas'], 

A. B. V, C. D. 

The defendant demands a replication in this cause within four 
days, otherunse judgment. 

Yours, Sfc, 
£. F., defendant's attorney [or agent]. 
To G. H., Dated 

Plaintiff* s attorney [or c^ent].** 

If the time for replying expires before the 10th of August, 
the defendant can sign judgment of non pros, between that day 
and the 24th of October, but not if it expires on the 10th of 
August (Morris v. Hancock, 1 Dowl. N. S. 320; Severin v. 
Leicester, 1 2 Q. B. 949 ; 18 L. J. 13, Q. B. ) As akeady noticed 
(supra, 38), the Easter holidays are not reckoned in the time 
for replying. 
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As to the fpnn, however, it may be observed that it must Fonn. 
be intituled of the proper court and of the day of the month 
when it was pleaded, and must not bear any other time or 
date (sect 54); and that no allegation of prechtdi non, or to 
the like effect, nor any prayer of judgment (sect 66), nor any 
formal conclusion, is necessary (sect 67). The plaintiff may, 
if he pleases, demur to the pleas or any of them (see infra), 
or by leave of the court or a judge demur and plead un- 
der the provisions of sect 80 (infra, 90) ; or under sect 81 
{si^a, 61) he may, by leave of the court or a judge, plead as 
many several matters as he shall think necessary to sustain 
his action, upon the affidavit there specified, if required, 
being made by himself or his attorney. All objections to 
such several replications, that they are founded on the same 
ground of answer or defence, will be heard upon the simimons 
for leave to reply double (sect 83, supra, 61). No signature 
of counsel will be requisite to any replication (sect 85.) The 
replication should comply with the general requirements of 
good pleading (see infra, 81) ; but there are two clauses as to 
its for .11, which are most important 

77. '^ A plaintiff shall be at liberty to traverse the General 
whole of any plea or subsequent pleading of the defend- «P"«^*ton. 
ant by a general denial, or, admitting some part or parts 
thereof, to deny all the rest, or to deny any one or more 
allegations/' 

79. " Either party may plead, in answer to the plea Joinder of 
or subsequent pleading of his adversary, that he joins ^'"^' 
issue thereon, which joinder of issue may be as follows, 
or to die like effect : 

* The plaintiff joins issue upon the drfendant*s 1st [&c., speci- 
fying what or what part] plea:* 

* The defendant joins issue upon the plaintiff's replic€Uion to 
the 1st [&c., specifying what] plea;* 

and such form of joinder of issue shall be deemed to be a 
denial of the substance of the plea or other subsequent 
pleading, and an issue thereon ; and in all cases where 
the plaintiff's pleading is in denial of the pleading of the 
defendant, or some part of it, the plaintiff may add a 
joinder of issue for the defendant." 

Independently of this last provision, by H. T. 2 WilL IV. 
r. 108, no rule to rejoin is necessary where the defendant 
cannot be let in on his rejoinder to allege new matter. (See 
nfra, 80.) It is not clear from this section whether, when 
this form of joining issue is used, the pleadings are to be 
deemed complete, or whether some words, such as " and the 
defendant doth the like" ought not to be added. The term 
"joinder of issue" seems to imply that the issue is complete, 
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and yet the last part of the section says, that in all cases where 
the plaintiff's pleading is a denial of the pleading of the de- 
fendant — which the general form certainly is — that the plain- 
tiff may ctdd a joinder of issue for the defendant We are 
inclined to think, however, that it will be construed that the 
general form is sufficient of itself, but that if there is a denial 
by the plaintiff of one or more facts, the conclusion will be, 
" and the defendant joins issue upon the plaintiff's replication 
to the 1st plea," as a substitute for the old conclusion, "and 
this the plaintiff prays maybe inquired of by the country (now 
unnecessary, sect 67, wfpra, 59), and the defendant doth the 
like." As to the mode of pleading in denial, see infiray " Plead- 
ing," and sects. 77, 78. It will be observed that the defendant 
could not formerly have added the similiter for the plaintiff, 
and the joinder in issue under this section applies only to the 
subsequent pleadings. If the plaintiff was ruled to reply, he 
must have actually delivered his replication, although con- 
cluding to the country or merely the similiter ^ and this will be 
necessary after the demand of replication. It has already been 
noticed that a serious question arises upon these sections as to 
the necessity of leave to traverse in this general form, so as to 
enable the judge to restrict the power of traversing more alle- 
gations than one ; and the practical result of a decision, that 
no leave is necessary, will probably be that the plaintiff will 
at once join issue in the great majority of cases, for it will be 
the same in effect as if de injuria had been permissible in all 
cases. As the joinder of issue may be in the above form, or 
" to the like effect," and in each case the substance of the 
pleas only put in issue thereby, it is presumed that the courts 
will hold that any general denial under the 77 th section would 
fall within the scope of the 79th, so as only to put in issue the 
substance of the pleading. In this respect, therefore, it will 
have precisely the same effect as de injurid, which put in 
issue only the material averments in the plea. A difficulty 
may arise under the power of thus traversing generally, where 
the plea sets out a record, as it would include two modes of 
trial. New assignments will be noticed separately, under the 
same title. 
Rejoinder. The plaintiff must give the defendant notice to rejoin, 

under sect 53 (in lieu of the old rule to rejoin), if he wishes 
to compel him to do so, but if the terms "rejoining gratis," 
under which the defendant was usually put, on obtaining 
further time to plead, meant without a rule to rejoin {Atkins 
V. Anderson^ 10 M. & W. 12); so it is presumed that in 
such case no notice will be necessary under the above sec- 
tion. And by H. T. 2 Will. IV. r. 108, in all special plead- 
ings where the plaintiff takes issue on the defendant's plead- 
ings, or traverses the same, or demurs, so that the defendant 
is not let in to allege any new matter, the plaintiff may pro- 
ceed without giving a rule to rejoin. The omission to rejoin, 
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rebut, &c, will be an abandonment of the plea, and if there 
be no other plea to that part of the declaration to which the 
plea is pleaded, the plaintiff may strike out the pleadings as 
to that part and sign judgment by default, but where there 
are other pleas to that part of the declaration, the plaintiff 
may apply to a judge to strike out the pleas which are aban- 
doned for want of rejoinder. If indeed the plaintiff has de- 
mmred to one or more of several pleas addressed to the same 
part of the declaration, the defendant might have abandoned 
the plea or pleas so demurred to, without being liable to costs. 
(See M'Intyre v. MiUer, 2 DowL & L. 719.) 



VIII. Pleading. 

Having thus stated the practice as to the delivery of the 
pleadings, it will be convenient, before proceeding to the fur- 
ther stage of the trial of the cause, to refer to the subject of 
Pleading ; that is, the mode by which the matters really in 
controversy between the parties are to be ascertained. And 
without exceeding the limits offered by a work like the pre- 
sent, the general outline of the future system will best be 
understood by showing the particular evils of the existing 
system, which have been sought to be remedied by the new 
statute, and making such observations as may seem likely to 
be useful ; and in doing this we have availed ourselves largely 
of the Report of the learned Commissioners, the language of 
which, in describing the existing rules and practice, is always 
concise and clear. The object then of pleading — ^however Object of 
much the practice has diverged from the theory — is that the pleading, 
points in controversy should be ascertained, and questions of 
fact as far as possible separated from questions of law, so 
that each may be referred to the proper tribunal. To effect 
this object the plaintiff was required to state his title to sue 
and his cause of action, and the defendant his grounds of de- 
fence with certainty and precision. This principle will still 
be applicable, as it should be, and the plaintiff's titles, as 
public officer, assignee, executor, &c., must be mentioned, 
and every declaration and subsequent pleading must clearly 
and distinctly state all such facts as are necessary to sustain 
the declaration, defence or reply. The attainment of an 
issue was also a fundamental principle, and governing the 
progress of the pleadings. The plaintiff having in the first 
place stated the facts which constituted his cause of action, 
the defendant was required to answer, and (assuming he had 
no dilatory plea to offer, which was addressed either to the 
frame of the writ or the competency of the parties, and did 
not deny the right of action) he was compelled either to deny 
the statement of the plaintiff, or, confessing it, to avoid its 

E 5 
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effect by afiserting some fresh fact, or, admitting the fiicts 
alleged, he denied by demurrer the legal effect of them as 
contended for. The plaintiff then joined jssue on the £act 
denied, or the alleged defect in law, or denied the fresh facts 
alleged, or admitting them, denied their legal effect, or 
avoided it by fresh facts. In like manner, the defendant re- 
jmned and so on, until it was ascertained that there waft 
some fact or facts asserted by the one side and denied on the 
other, or some proposition of law affirmed on the one hand 
and denied*on the other. But upon these abstract principles 
were engrafted rules of detail, and abuses which have gone 
Forms of ^^ ^ destroy their utility. In the first place the form of 
action. action, or the peculiar technical mode of framing the writ and 

pleadings appropriate to the particular injury complained of, 
must have been careftiUy selected. By the established prac- 
tice of pleading peculiar forms of expression, characteristic of 
each action, had been appropriated thereto, many of which 
were of a purely formal nature, and wholly independent of 
the merits of the cause of action. Thus in trespass the alle- 
gation of force and arms and against the peace must have 
been stated, but omitted in case, although it was often ex- 
tremely difficult tp determine whether a particular injury was 
to be sued for in trespass or case (a). So in assumpsit and 
debt, which forms of action were in many cases equally 
available^ particular forms of expression were necessary in 
^ach action, any departure or deviation from which would 
have made the declaration bad. In an action of assumpsit upon 
.an indebitatus count or a promissory note, a promise to pay 
musit have been expressly stated, although none need have 
been proved. (See Hayter y. Moaty 2 M. & W. 56.) More- 
over, no two of the forms could be joined in one action (ex- 
cept debt with detinue), and a misjoinder was fatal even 
after verdict, or upon writ of error. The evils consequent 
upon these rules have been completely removed, although 
the forms of action have not in terms been abolished. In 
the first place, as already noticed, by sect 3 no form or cause 
of action need be mentioned in the writ, and no question 
can arise whether the declaration agrees with the writ in this 
respect Next, the objections which might have been made 
to the declaration for the want of the formal expressions wiU 
no longer lie ; for with respect to the language and the form 
of pleadings in general, it is enacted by section 

49. '^ All statements which need not be proved, such as 
the statement of time, quantity, quality and value, 

(a) See a notable example, where the owner of sheep which had been 
Killed on the railway, lost the fruits of the verdict, because trespass 
had been brought instead of case. {Sharrod v. London and North 
Wetiem Boilwof, 20 L. J. 185, Exch.) 
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where these are immaterial ; the statement of losing and 
finding, and bailment, in actions for ^oods or their value; 
the statement of acts of trespass havmg been committed 
with force and arms, and a^nst the peace of our lady 
the queen; the statment of promises which need not he 
proved, as promises in indebitatus counts, and mutual 
promises to perform agreements ; and all statements of a 
like kind, shall be omitted/' 

And the effect of &is section, taken with sects. 50 and 51, 
will be, that a declaration stating the substantiYe cause of ac- 
tion will suffice. And by section 

74. '* Whereas certain causes of action maybe considered ^^^Jf' 
to partake of the character both of breaches of contract taking both 
and of wrongs, and doubts may arise as to the form of of breach of 
pleas in such actions, and it is expedient to preclude such ^^^ 
doubts: any plea which shall be good in substance, shall 
not be objectionable on the ground of its treating the 
declaration either as framed for a breach of contract, or 
for a wrong." 

The last occasion on which this objection could arise was 
upon a misjoinder of two diverse forms of action, and that can 
no more occur, for by section 

41. '^ Causes of action, of whatever kind, provided 
they be by and a^^nst the same parties and in the same 
rights, may be jomed in the same suit ; but this shall not 
extend to replevin or ejectment ; and where two or more 
of the causes of action so joined are local, and arise in 
different counties, the venue may be laid in either of such 
counties ; but the court or a judge shall have power to 
prevent the trial of different causes of action together, if 
such trial would be inexpedient, and in such case such 
court or judge may order separate records to be made up, 
and separate trials to be had." 

The more frequent objections, and those which in reality 
brought the opprobrium of the public, as well as the disap- 
proval of a great number of the most eminent men in the 
profession upon the system, were the result of the over anxiety 
to ensure an apparent compliance with the rule as to certainty, 
and were known as special demurrers. The technical rules Rules as to 
which led to those exercises of ingenuity and subtlety required certainty, 
a minute statement of time, value, quantity^ and other matters 
of detail and description, but while they orequendy led to the 
delay and defeat of justice, they rarely if ever gave informa- 
tion to the opposite party, for although these matters were 
averred with certainty m point of form, by means of a videlicet) 
there was no necessity to prove them as laid ; and, on the other 
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hand, in order to avoid a variance between the statements and 
the proof^ and to conceal as much as possible the exact hucts, 
the ingenuity of die pleader was often taxed to the utmost to 
frame the averments in as general form as posmble, so long as 
they were not open to the objection of ambiguity. SubsidilEffy 
to the attainment of certainty were those rules which required 
the facts to be stated in an absolute form, and not argumenta- 
tively, so as to be matter of inference only, however inevitable 
such inference might be, which gave rise to the technical and 
artificial device of a special traverse. (See Stephen on Plead- 
ing, 203 — 214.) Anodier objection sometimes made to plead- 
ings was, that Uiey involved a n^^ative pregnant, e. g. where 
a plea averred that the plaintiff's daij^hter gave the defendant 
licence to enter the plaintiff's house, and tihat he entered by 
that licence, a replication that the defendant did not enter by 
that licence was bad as a negative pregnant, because it was 
left doubtful whether the licence was denied, or that the entry 
was by virtue of the licence. 

To avoid the objection of argumentativeness, express colour 
was invented. Thus if to a declaration stating that the plain- 
tiff was possessed of a house, the defendant had pleaded, stating 
that the house was his, the plea would have been bad, upon 
the ground that it was an argumentative and indirect denial 
of the statement that the house was in the possession of the 
plaintiff; but if the defendant had shown that he had a good 
title to the house, and admitted the plaintiff's possession in 
fact, but surmised that the plaintiff was in possession by some 
bad title, the plea would have been good, because it would 
give colour to the plaintiff's alleged possession. The surmise 
might have been entirely Mse, but the plaintiff could not have 
denied it, as if he did he would have been met by the answer, 
that it was immaterial whether or not that was the title upon 
which he relied, for if the defendant had the title alleged, it 
did not signify whether the plaintiff's pretended title was cor- 
recdy stated or not. This, however ingenious, was too subtle, 
and its abolition was accordingly recommended. 

Other fictitious and needless averments were inserted in prac- 
tice, some originating in ancient rules of law, ss"viet amUs** 
and " contra peicem" by which a fine to the king was obtained, 
but like so much of our legal system, continued long after the 
cause of their existence had ceased (a), and others only con- 

*{a) It should Dever be forgotten that the fees of court originated (ex- 
cept where they were extortion), in payments for work done, and it 
should also he known that successive governments make use of these 
fees to swell the revenue returns, and the so-called abolition that from 
time to time has taken place, has been chiefly a change in the parties 
who ultimately receive the fees. The government thus evades the 
odium of levying a direct tax upon justice by the convenient veil of 
" court fees,' and the legal profession is blamed for the continuance 
of what IS most hatefUl and prejudicial to themselves, and over which 
they have no controL 
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tinued in accordance with a long course of precedent. At Ol^ctioiu of 
common law, indeed, and while the pleadings were in Latin, '*'*'™' 
these evils had heen still greater, and numerous statutes were 
passed to remedy a too rigid adherence to forms. These were 
Known as the statutes of amendment and jeofails, the former 
being the 14 £dw. III. st. 1, c. 6 ; 9 Hen. V. st 1, c. 4 ; 4 
Hen. VI. c. 3 ; 8 Hen. YI. c. 12, and 8 Hen. VI. c. 15 ; and 
the latter being the 32 Hen. YIII. c. 30; 18 Eliz. c. 14 ; 21 
Jac I. c. 13 ; 16 & 17 Car. II. c. 8 (the Omnipotent Act, see 
7 T. R. 587) ; 4 & 5 Anne, c. 16 ; 5 Geo. I. c. 13. By the 
former statutes all real or supposed misprisions of the clerks 
could be amended, and without the amendments being capa- 
ble of being reviewed by writ of error (see Cheese v. Scales, 10 
M. & W. 488 ; 12 M. & W. 685 ; Siboni v. Kirkman, 3 M. & W. 
46) ; and by the latter, all formal defects, imperfections, omis- 
sions, defaults in form, lack of form, were cured by not being 
specially demurred to, and after verdict or judgment by default, 
judgment was to be given according to the very right of the 
cause, and the matter in law appearing on the pleadinffs. 
These statutes, however, preserved in full vigour the necessity 
of the forms being observed, and when the new rules com- 
pelled the use of special pleas instead of the old general issue 
in assumpsit, debt on simple contract, and trespass on the case, 
which were the actions most common in practice, the incon- 
venience of tiiese technical rules was greatly increased. Cap- 
tious objections in respect of trivial slips, words left out, or for- 
mal matter omitted, were of every-day occurrence ; traps were 
laid on purpose to catch the less experienced pleader, and 
solemn discussions had to decide whether the traps had been 
successful, and oftentimes the respective pleaders contended 
for victory on points as wholly beside the merits, as they would 
have been unintelligible to the litigant parties had they hap- 
pened to have been present To use the words of the Report, 
p. 20, " it would seem that the excessive precision required is 
scarcely practicable, except in pleadings of well known cha- 
racter, and daily occurrence, in which, former generations of 
suitors having paid costs for the settlement of the law, the 
pleadings have become easy and intelligible." To meet these 
various evils the commissioners proposed that the necessity for 
the forms be absolutely done away with, and that every decla- 
ration and subsequent pleading which should clearly and dis- 
tinctly state all such facts as are necessary to sustain the action, 
defence, or reply, as the case may be, should be sufficient, and 
that it shall not be necessary that the facts should be stated in 
any technical or formal language or manner, or that any tech- 
nical or formal statement should be used ; and that judgments 
should in all cases be given according *' to the very right of the 
cause, and the matter in law appearing on the pleadings;" 
and that no formal or technical defect, imperfection or omission, 
de&ultin form, or lack of form, should invalidate the pleading. 
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And (}ie enactments for this purpose, besides the aboliticm of 
formal commencements and conclusions (see sects. 66, 67, 68, 
tttpra), the adoption of the general conclusion of stating the 
amount of the claim (sect 59), and the general judgment, with- 
out distinction between debt and damages (sect 95), are con- 
tained in the following sections, s. 49, 51, 89, 64, 65. 

49. '^ All statements -which need not be proYed, sach 
as the statement of time, quantity, quality, and valae, 
where these are immaterial ; the statement of losing and 
finding, and bailment, in actions for ^oods or their valae: 
the statement of acts of trespass havmg been committed 
with force and arms, and against the peace of our lady 
the Queen ; the statement of promises which need not bie 
proved, as promises in indebitatus counts, and matual 
promises to perform agreements ; and all statements of a 
like kind, shall be omitted." 

61. '^ No pleading shall be deemed insufficient for 
any defect which could heretofore only be objected to by 
special demurrer." 

It is also specially enacted by sect 64, that 

64. ^^ Express colour shall no longer be necessary in 
any pleading." 

And by section 

65. '^ Special trayerses shall not be necessary in any 
pleading." 

The power of presenting an issue in law is, however, pre- 
served in all stages of the cause, for by section 

60. " Either party may object by demurrer (a) to the 
pleading of the opposite party, on the ground that such 
pleading does not set forth sufficient ground of action, 
defence, or reply, as the case may be ; and where issue 
is joined on such demurrer, the court shall proceed and 
give judgment according as the very right of the cause 
and matter in law shall appear unto them, vnthout re- 
garding any imperfection, omission, defect in or lack of 
form ; and no judgment shall be arrested, stayed, or re- 
versed for any such imperfection, omission, defect in or 
lack of form." 

It is to be observed that the clauses as to giving judgment 
according to the very right of the cause, is confined to issues 
on such demurrers, that is, those described in the early part 



(a) The form of demurrer and the practice as to delirery, frc, will he 
•tated in a fleparate divieion, ia^fra, 106. 
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of the sectioiii and would, therefore, not apply to where a 
special demurrer has heen delivered, and there has been a 
joinder in demurrer prior to 24th of October. Whether s. 51 
would apply to such case, must be determined at an early 
period by the courts ; but it would seem to follow from the 
language of the 222nd section that, at any rate, an amendment 
mi^t be allowed without costs, and if the special demurrer, 
as is generally the case on the eve of the long vacation, was 
delivered merely for delay, it would be a very proper exercise 
of tiiose powers under that section to dispense with the costs. 
See as to the application of the statute to pending proceedings 
in general, «t^a, 2. And the 1 Will. IV. c. 7, s. 2, may be 
added as another instance of a statute as to procedure applying 
to preceding proceedings. The words there used were, " that 
in all actions brought" it shall be lawful for the judge before 
whom any issue in such action shall be tried" to certify for 
speedy execution, and this was held to include actions com- 
menced before, but tried after the passing of the act {Bell v. 
Smith, 5 C. & P. 10.) By verdict at common law, independ- 
ently of the statutes of jeofails, many defects in pleading were 
and still will be cured, but it will be material to draw the dis- 
tinction between the two classes of defects, for only the latter 
are cured on judgment by default, and errcnr may still be brought 
upon such judgment, except where the writ is specially indorsed 
(sect. 27, Mtpra, 21 ) ; the su^estion of the commissioners, pro- 
hibiting any error being assigned except upon a j udgment of the 
court actually given, not having been followed out in the statute. 
The rule as to the defects aided by verdict, is laid down by Effect of 
Lord EUenborough, C. J., in delivering judgment in Jackson v. verdict. 
Pesked (1 M. & Sel. 234), where jud^ent was arrested upon 
a declaration by a reversioner for want of a sufficient averment 
that his reversion was injured. " Where a matter is so essen- 
tially necessary to be proved, that had it not been given in 
evidence the jury could not have given such a verdict, there 
the want of stating that matter in express terms in a declara- 
tion, provided it contains terms sufticiently general to com- 
prehend it in fair and reasonable intendment, will be cured 
by a verdict ; and where a general allegation must, in fair 
construction, be so far required to be restricted, that no judge 
and no jury could have properly treated it in an unrestrained 
sense, it may reasonably be presumed, after verdict, that it 
was so restrained at the trial." Or, as it is laid down in 
Williams' Saund. i. 228 a. " Where there is any defect, imper- 
fection or omission in any pleading, whether in substance or 
form, which would have been a &tal objection upon demurrer, 
yet if the issue joined be such as necessarily required, on the 
trial, proof of the facts so defectively or imperfectly stated or 
omitted, and without which it is not to be presumed that either 
the judge would direct the jury to give, or the jury would have 
given, the verdict, such defect, imperfection, or omission, is 
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cured by the verdict" But unless the fact presumed to have 
been proved can be implied from the allegations on the record 
by fair and reasonable intendment, the verdict will not aid the 
defect As expressed by Maule, J., in Harris v. Goodwyn (9 
Dowl. 423), where judgment was given turn obstante veredicto, 
because the plea set up a parol promise in answer to an 
action on a covenant : " The rule is not, that you may supply 
anything ; but that which is said equivocally is to be under- 
stood in the sense which would make the plea good ; and that 
which is alleged only by way of implication is to be considered 
as alleged as effectively as by a direct statement'* So where, 
in trespass for a distress after tender, and there was no aver- 
ment to show that the tender was made before the distress 
was impounded, and issue was taken on the amount, judgment 
was arrested after verdict for the plaintiff. (Ladd v. Thomas, 
11 A. & £. 117 ; see other cases, Chitty on Pleading, 7th ed.; 
1 Williams's Saund. 228 a.) And as the verdict cures nothing 
which is not impliedly in issue, judgment by default will not 
cure the omission of facts not alleged. Thus, if a feoffinent 
be pleaded without livery, although that does not show a per- 
fect title, yet if the feoffment be put in issue, and found by the 
jury, the defect would be cured by the verdict, but would be 
fatal after judgment by default Further, the verdict only 
cured such defects when found for the party for whom the 
intendment was required to be made. The consequence of 
this power to pass by objections was, that motions in arrest of 
judgment, or non obstante veredicto ^ were often made after all the 
expense of a trial had been incurred, and the successful liti- 
gant deprived of the fruits of a verdict according to the merits 
for a slip by his pleader, which might easily have been amended 
had it been objected to by demurrer. Still, as the commis- 
sioners justly observe, it is a sound andfrindamental principle 
of the law that the statement of facts on the record should show 
a good cause of action and a good cause of defence, and the 
plan adopted will meet the evil without encroaching on the 
principle, whilst the provision that the party objecting must 
pay the costs if the objection ought not in truth and according 
to the merits to have been made, and also the costs of the ma- 
teterial issues found against him, will effectually carry out 
the object in view. 

Upon motion 143. ^' Upon any motion made in arrest of jadgment, 
judKmraf'or ®' ^ ^^^^ ^^ arrest of judgment, pursuant to the statute 
for judgment passed in the first year of his late Majesty King William 
non obstante the Fourth, intituled *An Act for the more speedy Judg- 
omitted*'' ™ent and Execution in Actions brought in his Majest^s 
facts may by Courts of Law at Westminster, and in the Court of Com- 
thfTco^ be ^^^ Pleas of the County Palatine of Lancaster, and for 
suggested, amending the Law as to Judgment on a Cognovit Ac- 
tionem in Cases of Bankruptcy/ or for judgment non 
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chstante veredicto^ by reason of the non-averment of 
some alleged material fact or facts or material allegation 
or other cause, the party, whose pleading is alleged or 
adjudged to be therein defective, ma^, by leave of the 
court, suggest the existence of the omitted fact or facts, 
or other matter, which, if true, would remedy the alleged 
defect ; and such suggestion may be pleaded to by the 
opposite party within eight days after notice thereof, or 
such further time as the court or a judge may allow; and 
the proceedings for trial of any issues joined upon such 
pleadings shall be the same as m an orunary action." 

The 1 WilL IV. c. 7, here referred to is the act empowering 
the judge who tries the cause to give a certificate for speedy 
execution. (See infruy " Execution.") The suggestion may 
be made either before or after the motion has been heard or de- 
termined, and in general the application should be made to the 
court for leave. The case of Ladd v. Thomas (suprOf 88) may 
be referred to as an illustration of this section. A suggestion 
that the tender was before the distress impounded would, if 
true, have ensured to the plaintiff the profits of his verdict It 
does not seem at all necessary that the facts omitted should have 
been proved at the trial ; but under some circumstances the 
entire failure of proof at the trial might be a reason for the 
court to refuse the leave, if they h£^ve any discretion. This, 
however, may well be doubted, for the case would seem to fall 
within the rule that, when a statute confers an authority to 
do a judicial act in a certain case, it is imperative on those so 
authorized to exercise the authority when the case arises, and 
its exercise is duly applied for by a party interested, and 
having the right to make the application. {Macdougall v. Pa- 
Urson, 21 L. J. 27, C. P ; Crake v. Powelly 21 L. J. 183, Q. B.) 
The question for the court to determine would be whether, if 
true, the suggestion would remedy the alleged defects, and 
theoretically there would seem to be no means of compelling 
the court to give the leave, or to dispute their decision that the 
suggestion would not remedy the default ; but practically if 
the matter were at all open to doubt, the leave would be 
granted, as then the opinion of the Court of Error would be 
taken. In Ricketts v. Nohle (18 L. J. 408, Exch.), however, 
the court refused to allow an entry upon the record contrary 
to their opinion as to the operation of a statute, although there 
was no other way of having their decision reviewed. If the 
view we have taken of the application of the statute to pending 
proceedings be correct (supra^ 2—4), the first four days of term 
will probably not pass over without a motion under this section. 
The suggestion may be pleaded to, and the proceedings go on 
to trial as in ordinary actions. 
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Jadffmeiit 144. ** If the fact or facts suggested be admitted, or 
*® ^®^ found to be true, the party suggesting shall be entitled 
gestion. to such judgment as he would have been entitled to, if 
such fact or mcts or allegations had been originally stated 
in such pleading, and proved or admitted on the trial, 
together with the costs of, and occasioned by, the sag- 
gestion and proceedings thereon ; but if such met or facts 
be found untrue, the opposite party shall be entitled to his 
costs of, and occasioned by, tne suggestion and proceed- 
ings thereon, in addition to any other costs to which he 
may be entitled." 

The words " if such fact or facts be found untrue," mean, 
of course, if the party who makes the suggestion does not 
prove it. 

The costs of the proceedings prior to the suggestion will be 
materially affected by the next section ; for whereas formerly, 
when judgment was arrested, each party paid his own costs 
(Campbell v. Reynolds, Cowp. 407); and on judgment non olh- 
ttante veredicto neither party was entitled to the costs of the 
immaterial issvLeB{Goodbume v. Bowman, 9 Bing. 667) ; now by 
section 

Costs of aiNir- 145. ^' Upon an arrest of judgment, or judgment non 
tive issues, obstante veredicto, the court shall adjudge to the party, 
against whom such judgment is given, the costs occa- 
sioned by the trial of any issues of fact, arising out of 
the pleading for defect of which such judgment is given, 
upon which such party shall have succeeded ; and such 
costs shall be set off against any money or costs adjudged 
to the ojjposite party, and execution may issue for the 
balance, if any.'' 

What will still further diminish this class of objections is» 
that there is no longer any ground for following the advice 
given by Lord Coke ; " first take advantage of the matters of 
fact, and leave matters in law, which always arise upon the 
matters in fact ad ultimum, and never at first demur in law, 
when after trial of the matters in fact law will be saved to you." 
{Lord CromweWs case, 4 Rep. 14 a.) It has always been one of 
the cardinal rules of pleadin^^ that neither part^ could at the 
same time contest the validity in point of law of his opponent's 
case, and deny or confess and avoid the facts upon which it 
rested. By demurrer he admitted the facts, and if he denied 
or pleaded to the facts, he could only contest the law by the 
motions in arrest of judgment, &c. non obstante veredicto or 
writ of error ; but now by section 

Pleading and 80. ^^ Either party may, by leave of the court or a 
tontho"^ judge, plead ana demur to the same pleading at the same 
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time, upon an affidavit by such partly or his attorney, 
if required by the court or judge, to the effect that he is 
advised and believes that he has just ground to traverse 
the several matters proposed to be traversed by him, and 
that the several matters sought to be pleaded as aforesaid 
by way of confession and avoidance are respectively true 
in substance and in fact, and that he is further advised 
and believes that the objections raised by such demurrer 
are good and valid olgections in law, and it shall be in 
the discretion of the court or a judge to direct which 
issues shall be first disposed of. 

The leave here required will be obtained in the same way 
as leave to plead several matters, and the affidavit, when re- 
quired, may be easily adopted from the form given ntprat 63 ; 
and it will be safest to follow the very words of tiie statute, so 
far as they apply to the respective causes of a demurrar, toge- 
ther with one or more traverses, one or more pleas in confes- 
sion and avoidance, or both. Formerly there could be no 
amendment upon demurrer argued after trial of issues in fact 
(Crucknell v. Trueman, 9 M. & W. 684) ; but the 220th section 
expressly g^ves the power of amendment " at all times." In 
some minor points, alterations have also been made to lessen Prolixity, 
the prolixity of pleadings. As a general rule, a party relying 
upon a deed, to the possession of which he was entitled, or 
under which he claimed as tenant, or as having a privity of 
interest with the party entitled to the possession, was bound 
to make profert of it, that is to offer to produce it in court ; 
and his opponent, if he wished to bring any part of the deed 
before the court for the purposes of pleading, craved oyer, 
that is, prayed to have it read. The whole deed, however 
long and unnecessary, was then set forth, and became part 
of the pleading of the party relying upon it But this rule 
did not apply to writings under sed, a distinction for which 
no sound reason could be given, though probably it originated 
in the fact that whto profert became a rule of pleading, hardly 
any written agreements were made except under seal. 

55. '' It shall not be necessary to make profert of any Profert and 
deed or other document mentioned or relied on in any ^J^ 
pleading ; and if profert shall be made it shall not en- 
title the opposite party to crave oyer of or set out upon 
oyer such deed or other document.'' 

The words " other document" will apply to letters testa- 
mentary and letters of administration, of which profert was 
necessary. Difficulties have arisen as to the necessity of 
setting out the whole deed after craving o^er ; and the 
proper mode of taking advantage of part being omitted or 
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incorrectly recited (see Newton v. Wilmotf 8 M. & W. 711 ; 1 
Saund. 317, n. 2; Kepp v. Wiggett, 6 C. B. 280; Turquand ▼. 
Heimettf 7 C. B. 179); which can no longer occur, for by 
section 

56. '^ A party pleading in answer to any pleading in 
which any document is mentioned or referred to diall 
be at liberty to set out the whole or such part thereof 
as may be material, and the matter so set out shall be 
deemed and taken to be part of the pleading in which it 
is set out.'' 

It will be noticed that no provision is here made as to the 
mode by which inspection of documents " mentioned or re- 
ferred to" is to be obtained, it being supposed that the 
common law jurisdiction exercised by the courts, as in policy 
causes, aided and enlarged by the recent statute, 14 & 15 
Vict. c. 99, s. 6, would be sufficiently extensive for this purpose. 
In order not to interrupt the present general view of pleading 
the subject is treated of in a separate head, infrcu 

Another rule was, that in ordinary cases, where the right 
of a party depended upon the performance of conditions pre- 
cedent, he was bound to enumerate them, and aver perform- 
ance, or dispensation of performance by the other party. 
Where indeed this would have led to great prolixity, a ge- 
neral averment of performance was permitted (see Grey v. 
Friar, 15 Q. B. 901 ; 19 L. J. 393, Q. B.); and in other cases 
it was only ground of special demurrer. ( Thorpe v. Thorpe, 1 
Lord Raym. 662.) In addition to the unnecessary length 
caused by this rule, it offered a temptation to deny every al- 
legation of performance in the declaration, so as to take the 
chance of some being incapable of proof But now by secL 

57. ^nt shall be lawful for the plaintiff or defendant 
in any action to aver performance of conditions prece- 
dent generally, and the opposite party shall not deny 
such averment generally, but shall specify in his plead- 
ing the condition or conditions precedent the perform- 
ance of which he intends to contest." 

Where the performance of any condition has been dispensed 
with, this section may also apply, for it would be sufficient to 
aver a readiness and willingness where the other party had 
prevented the act being done (see Cort v. Ambergate Railway 
Company y 20 L. J. 465, Q. B. ; Caines v. Smith, 15 M. & W. 189 ; 
Short V. Stone, 8 Q. B. 358 ; Manhy v. Cremonini, 6 Exch. 808) ; 
yet in the analogous case of dispensation of notice of dis- 
honour, proof of such dispensation would not support a direct 
averment of notice. (Burgh v. Legge, 5 M. & W. 418.) The 
power of requiring an affidavit of the truth of the proposed 
traverses will here be most useful, for imless there is sufficient 
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ground, the defendant ought not to he allowed to speculate 
upon a defective proof, when he may himself know that the 
condition was actually performed. 

New assignments also were often ahused, so as unnecessarily New asiign- 
to lengthen the proceedings. The necessity for them arose ™*nt«' 
in two ways ; first, where the plaintiff complained of one of 
several trespasses in a form so general that it was applicable 
to any of them, and a trespass in respect of which the action was 
not brought, was either by mistake or design justified by the 
defendant ; secondly, where the defendant pleaded a justifi- 
cation of the trespass complained of, but the plaintiff main- 
tained that there had been an excess beyond what the cir- 
cumstances justified ; for instance, when the defendant 
justified committing an assault in self-defence, and the plain- 
tiff meant to rely on a violent beating beyond what mere 
self-defence required. With respect to the first, the defend- 
ant might have been misled by the form of the complaint, 
and so long as this was the case he could not be prevented 
from pleading an answer to any trespass which corresponded 
with the plaintiff's description, and which the defendant 
might in fact have committed. With respect to the second, 
the defendant was entitled to answer the plaintiff's prima 
facie case, and could not justly be held to surmise and answer 
a complaint of excess in the exercise of his legal right, to 
which excess his attention had not as yet been directed by 
the fcxm of the complaint In each case it became necessary 
for the plaintiff to assert, in answer to the plea, the other 
tre^ass, or the excess of which he complained ; and the de- 
fendant was entitled to have an opportunity of answering 
that assertion. This was done by a new assignment, but in- 
stead of it being short and simple in practice, instances oc- 
curred of great and unnecessary prolixity, and of length of 
pleading in consequence of new assignments. For instance, 
to an action of trespass the defendant pleaded four defences : 
1st A right of way ; 2nd. A right of common ; 3rd. A right to 
take wood for repairing his house ; and 4th. A right to take 
wood for his fire. The plaintiff new assigned as to each plea 
that he brought his action for trespasses different from those 
justified by that plea ; the defendant thereupon pleaded to 
each new assignment the three defences other than that con- 
tained in the plea to which there was the new assignment, 
and so the pleadings went on until each plea was repeated 
four times over in almost the same identical form of words. 
There was no real necessity for this. A defendant need 
never repeat a plea, nor need a plaintiff new assign sepa- 
rately to each plea. Suppose a defendant, in answer to an 
alleged trespass, asserts, 1st A right of way ; and 2nd. A right 
of common ; if he pleads both, and the plaintiff complains of 
something not justified by either or both, he ought to say so, 
and not say separately to each plea that he complains of 
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something not justified thereby. (See Report, p. 27-) Accord- 
ingly! by section 

One new as- 87. " One new assignment only shall be pleaded to 

onS'iaiowed *^y number of pleas to the same cause of action ; and 

in respecTof s^ch new assignment shall be consistent with and con- 

the same fined by the particulars delivered in the action, if any, 

ouueofac- ^^^ ^^^^ ^^^ ^^^ ^^^ plaintiff proceeds for causes of 

action different from all those which the pleas profess to 
justify^ or from an excess over and above what all the 
defences set up in such pleas justify, or both/' 
Pleas not to 88. '* No plea, which has already been pleaded to the 
be repeated, declaration, shall be pleaded to such new assignment, 
except a plea in denial, unless by leave of the court or a 
judge ; and such leave shall only be granted upon satis- 
factory proof that the repetition of such plea is essential 
to a trial on the merits.'' 

The plaintiff may still in some instances both traverse 
and new assign when it is intended both to deny the right 
claimed as well as that which is complained of was done 
under such right Unless the rule of HiL T. 4 WilL IV. re- 
quiring the close to be described by its name or abuttals be 
considered to be still operative and enforceable under sect. 52, 
although not as heretofore by special demurrer, the use of 
new assignments will probably become more frequent, for then 
the declaration will be often general, and the plea of Uberum 
tenementum, or common bar, will compel a new assignment. 
(See Stephen on Pleading, 2^6.) The new assignment is to 
be considered as the repetition of the declaration with an 
explanation to point it to the real cause of complaint, and is 
no admission of the fsicts alleged in the plea, but merely an 
assertion that the plaintiff will not investigate the subject- 
matter set forth in the plea. In point of fact, it is not an ad- 
mission, but merely amounts to saving, " I do not choose and 
never intended to go for that which you have attempted to 
justify." (See Norman v. Wea&mhe, 2 M. & W. 349.) The 
whole subject of new assignments more properly belongs to 
treatises on pleading, and is not within the scope of the pre- 
sent work. 
Declaration With the view at once of shortening the pleadings and 
in libel. getting rid of a source of objections purely technical, an alter- 

ation has also been made in the mode of stating the cause of 
action in cases of libel and slander. Where the libel or slander 
stated in direct terms that which, without any explanation, 
was by law the ground of an action, no difficulty arose ; but 
when, as was more frequendy the case, particularly in libel, 
the expressions used were only slanderous, or actionable in 
connexion with other precedent facts, it was necessary to intro- 
duce such frets in the declaration, and to show that the ex- 
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presnons complained of were used in reference to the previous 
allegations, so that the meaning imputed by the plaintiff to 
the expressions might not only be explained, but appear to be 
warranted. The meaning so assigned in the declaration by 
averment of the meaning or appUcation of the words, which 
was called, in pleading language, the innuendOf would not, ac- 
cording to the present rule, enlai^e the sense of the words 
used, the office of the innuendo being only to explain them with 
reference to the other averments in the declaration. The 
technical mode of effecting this was, first, to state the facts in 
reference to which the publication was actionable; secondly, 
to show that the words or libel were published of and con- 
cerning these facts ; thirdly, to connect the words or libel with 
such previous facts by means of proper innuendoes ; thus im- 
porting into the words a slanderous or actionable quality. 
All pleaders know, by experience, the difficulty of doing this 
with absolute correctness, and some of the most subtle argu- 
ments in our reports are on pleadings in libel and slander, and 
numerous instances have occurred where judgment has been 
arrested or reversed because the innuendo f or meaning ascribed 
to the words used, which is the essence of the cause of com- 
plaint, has been held not to be supported by the prefatory 
statements, although the jury must have found that the meaning 
alleged was intended by the defendant. ( See Hawkes v. Hawkes, 
8 East, 427 ; Alexander v. Angle, 1 C. & M. 143 ; Le Fanu v. 
Malcomson, 1 H. of L. Cas. 637 ; SoUmum v. Lawson, 8 Q. B. 
823.) But now by section 

61. '' In actions of libel and slander the plaintiff shall Declaration 
be at liberty to aver that the words or matter complained '?Lj?^^ ^^ 
of were used in a defamatory sense, specifying It without 
any prefatory averment to show how such words or 
matter were used in that sense, and such averment shall 
be put in issue by the denial of the alleged libel or slander ; 
and where the words or matter set forth, with or without 
the aUe^ed meaning, show a cause of action, the declara- 
tion shdl be sufficient.'' 

Thus far the alterations are harmonious and consistent, 
for although it must be admitted that the retaining the general 
indebitatus counts, especially that for money had and received, 
is a breach of the theory of pleading as to certainty, yet their 
long use, and the correction of their defects in practice by 
the compulsory delivery of particulars of demand, have been 
considered sufficient justification for their continuance. But 
when the provisions as to pleas are examined, the rule as to 
requiring single issues will appear to have been disregarded. 
The abolition of the general issue by statute has not been 
effected as proposed, and the extension of the power to set 
up more than one answer in all stages of the cause, has been 
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accompanied by the creation of a new cumulative traverse, 
to which many of the objections urged against the old general 
issue will still apply. The following are the enactments upon 
this subject. 

76. ** A defendant may either traverse generally such 
of the facts contained in the declaration as might have 
heen denied by one plea, or may select and traverse sepa- 
rately any material allegation in the declaration, although 
it might have been included in a general traverse." 

77. "A plaintiff shall be at liberty to traverse the 
whole of any plea or subsequent pleading of the defend- 
ant by a general denial, or admitting some part or parts 
thereof, to deny ail the rest, or to deny any one or more 
allegations." 

78. "A defendant shall be at liberty in like manner to 
deny the whole or part of a replication, or subsequent 
pleading of the plaintiff." 

79. " Either party may plead, in answer to the plea 
or subsequent pleading of his adversary, that he joins 
issue thereon, which joinder of issue may be as follows, or 
to the like effect : 



(( 



The plaintiff joins issw upon the drfendanfs 1st [&c., speci- 
fying what or what part] plea : 
" The defendant joins issue upon the plaintiff's replication to 
the \st [&c., specifying what] plea :" 

and such form of joinder of issue shall be deemed to he a 
denial of the substance of the plea or other subsequent 
pleading, and an issue thereon ; and in all cases where 
the plaintiff's pleading is in denial of the pleading of the 
defendant, or some part of it, the plaintiff may add a 
joinder of issue for the defendant. 

It will be, no doubt, the subject of a decision whether the 
admission here mentioned is to be an express admission, as 
was done when de injurid absque residua causa was pleaded, or 
a tacit admission by not denying the averments in the previous 
pleading. The rule as to the effect of admissions by pleadings 
was recendy laid down in Boileau v. Rutlin (2 Exch. 665) as 
Admissions follows : " Pleadings at common law are not to be treated 
in pleading, as positive allegations of the truth of the facts therein for all 
purposes, but only as statements of the case of the party, to be 
admitted or denied by the opposite side, and, if denied, to be 
proved, and ultimately submitted for judicial decision. The 
facts actually decided by an issue in any suit cannot be again 
litigated between the same parties, and are evidence between 
them, and that conclusive, upon a different principle, and for 
the purpose of terminating litigation ; and so are the material 
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facts alleged by one party, which are directly admitted by the 
opposite party, or indirectly admitted by taking a traverse on 
some other facts, but only if the traverse is found against the 
party making it. But the statements of a party in a decla- 
ration or plea, though, for the purposes of the cause he is bound 
by those tiiat are material, and the evidence must be confined 
to them upon an issue, ought not, it should seem, to be treated 
as confessions of the truth of the facts stated." 

The first point to be noticed is, that all the learning as to the General 
general issue, since the new rules, will still be necessary, for iuue. 
Sie defendant may traverse generally such of the facts in the 
declaration as might have been denied by one plea. It will 
not always be easy to apply the authorities to the new forms of 
declaration, but it is right to state here the chief decisions, 
and the principles laid down by them. 

By Reg. Gen. H. T. 4 Will. IV., in all actions of assumpsit, 
except on bills of exchange and promissory notes, the plea of 
non-assumpsit shall operate only as a denial in fact of the 
express contract or promise alleged, or of the matters of fact 
from which the contract or promise alleged may be implied by 
law, and various examples are there given. (See Chitty's Archb. 
i. 225.) The effect of this was to confine the operation of non 
assufnjisit, which had before operated as a denial of all the 
&cts, and indeed of all liability to the action at the time it 
was brought, to a denial of the contract, expressed or im- 
plied, alleged in the declaration (Sutherland'^, Pratt ^ 11 M. 
& W. 296). 

Applying this to the general indebitatus counts, which are 
founded upon an executed consideration, evidence of any ori- 
ginal liability, different from a liability to pay upon request, 
t. e. immediately, which is the contract laid in the declaration, 
was admissible under the general issue. Thus, an express con- 
tract with conditions precedent which have not been performed, 
as that the goods or the work answered the purpose [GroundseU 
V. Lamb, 1 M. & W. 352 ; Hayselden v. Staff, 5 A. & £. 153) ; 
or an express contract, showing that the debt was not payable 
until the end of an unexpired credit {BroTnfield v. Smth, 1 M. 
& W. 542) ; or to money had and received, that the defendant 
had an unsatisfied lien ( Williams v. Vines, 6 Q. B. 355), were 
admissible under the general issue. 

The following are illustrations under the ordinary counts, 
arranged alphabetically : 

Account stated.'] — That there were errors in the accounts as 
stated {Thomas v. HawTces, 8 M. & W. 140); that the plaintiff 
and defendant were partners, and that the accounts were not 
adjusted {Worrall v. Grayson, 1 M. & W. 166). 

Goods sold.y — A breach of warranty, insufiiciency of the 
goods (Cousins v. Pardon, 2 C. M. & R. 547 ; Duken v. Neale, 
w. F 
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1 M. & W. 556) ; or non-agreement with sample (Dawson v. 
CollUy 2 L. M. & P. 14; 20 L. J. 116, C. P.) ; that the plaintiff 
and defendant were partners {Payne v. Hales, 5 M. & W. 598) ; 
that they were sold for ready money, and paid for at the time 
(Bussey v. Bament, 9 M. & W. 312 ; hut see Littlefield v. Banks, 

7 Q. B. 739, that this would he payment) ; that the credit had 
not expired ; that the goods were part of an entire contract, 
which had not been fulfilled, and the part delivered had been 
returned, &c. 

Money had and received."] — "The general issue is a denial 
both of the receipt of the money, and of the existence of those 
facts which make such receipt by the defendant a receipt to the 
use of the plaintiff." (See the rule.) Therefore evidence will 
be admissible that the money was the proceeds of goods con- 
signed to the defendant, with power to apply the proceeds in 

8 particular way (Solly v. Neish, 2 C. M. & R. 355) ; that it was 
received for the use of another person (Clarke v. Dignam, 3 M. 
& W. 478) ; that it was received as trustee for a trust still open 
(Edwards v. Bates, 2 D. & L. 299); or that the plaintiff 's riglit 
accrued under a deed (ib. ; but quare as to this being any de- 
fence, since the forms of actions are no longer observed). 

Money paidJ] — Evidence of payments by the defendant on 
the account of himself and the plaintiff as partners (Gregory v. 
Hartnolly 1 M. & W. 183; Brown v. TapscoU, 6 M. & W. 122) ; 
in an action for contribution, that at the time of the payment 
the plaintiff had the principal's money in his own hands 
(Goepel V. Swinden, 1 D. & L. 888). 

Use and occupation.'] — Eviction by the superior landlord 
(Selby V. Brown, 7 Q. B. 620), or by the plaintiff before rent 
became due under an a^eement (Prentice v. ElUott, 5 M . & W. 
606), or any other fact to show that there never was such an 
occupation by him as to render him liable in point of law to 
the rent (Winterhottom v. Ingham, 7 Q. B. 611 ; see Smith v. 
Marrable, 11 M. & W. 5, which case, so far as it decides that 
the premises being uninhabitable from vermin is a good de- 
fence, can only be supported as to Aimished lodgings, and even 
that is doubtful, see Sutton v. Temple, 12 M. & W. 52 ; Surplice 
y. Famworth, 7 M. & G. 576); payment to mortgagee after 
notice given before the rent due, but not if given afterwards 
(Waddilove v. Bamett, 2 B. N. C. 538; Evans v. Elliott, 6 Ad. 
& £. 142). 

Work and 2a&our.]— That the work was worthless (Braceff y. 
Carter, 12 A. & E. 373 ; Mondell v. Steele, 8 M. & W. 858) ; 
any special agreement for remuneration in goods or other 
modes (ColUngboume v. Mantell,5 M. & W, 289), or upon con- 
ditions not complied with (see Jones v. Nanny, 1 M. & W. 3SS) ; 
the discharge of a servant before any wages were due (Bidgway 
Special con- ^' Htcngerford Market Company, 3 A. & £. 171). Where a spe- 
tract. eial contrnct is stated, tiie general issue or traverse will admit 
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evidence of any new contract materially varying, whether by 
addition or otherwise, from the contract as stated, for the 
consideration as well as the promise is denied. Thus, that 
l^e policy was not caused to be made by or on behalf of die 
-plaintiff (Sutherland v. Pratt, 12 M. & W. 296) ; that the alleged 
consideration of a guarantee did not exist {LyaU v. Higgins, 
4 Q. B. 528), or was not proved as laid {Raikes v. Toddf 8 Ad. 
& £. 854) ; that the agreement as declared on was one made 
between the parties, but afterwards altered to that stated in the 
declaration {Davidson v. Cooper, 11 M. & W. 778); but not if 
the agreement declared on was varied by a subsequent agree- 
ment (Heath v. Durrant, 12 M. & W. 438) ; that the condition 
described in the declaration as a concurrent, was in fact a 
condition precedent (Ketnble v. MtlU, 1 M. & 6. 757). So 
evidence to negative any facts from which the promise is to 
be implied, as for negligence in a particular character, that 
character is denied by the general plea (Jldis v. Gardner, 1 C. 
& K. 564); and a defence under the Statute of Frauds, whether 
mider the 4th or the 17th section, will be admissible (Reade v. 
Lambe, 6 Exch. 130; 20 L. J. 161, Exch. ; Letfy. Tuton, 10 
M. & W. 397); so as to representations as to tiie abili^ of 
another, under 9 Geo. IV. c. 14 (Tumleyy, McGregor, 6 M. & 
G. 46). The expression, ** might have been denied by one 
plea," is ambiguous when applied to pleas to bills of exchange. 
The R. H. 4 Will. IV. is, " that in all actions upon bills 
of exchange and promissory notes, the plea of non assumpsit 
shall be inadmissible," but if pleaded, judgment could not be 
signed unless the defendant was under terms (see Eddison v. 
Pigram, 16 M. & W. 137) ; and if issue was joined, the de- 
fendant could avail himself of any defence applicable to the 
plea (Finlayson v. M'Kenzie, 3 Bing. N. C. 28^. But it could 
not have been intended to permit the revival of those general 
traverses, and therefore should such plea be attempted, appli- 
cation should be made under sect 52. But the rule was limited 
to actions on bills, &c., simpliciter, without any other matter, * 
so that noh assumpsit was, and a general traverse will now be, 
admissible in an action by an executor on a bill payable to his 
testator, with apromise to pay him the executor (Timmins v. 
Piatt, 2 M. & W. 720) ; or in an action against an executor 
cm a cheque drawn by his testator (RoUeston v. Dixon, 2 D. & 
L. 720) ; and there are many statutes permitting such s-eneral 
plea, as where the bill was given to persuade a creditor to 
assent to forbear opposition to a certificate ( fVeeks v. Argent, 
16 M. & W. 817 ; and see now 12 & 13 Vict c. 106, s. 202). 
But by the express words of the rule, ** in every species of 
assunqMt, all matters in confession and avoidance, including 
not only those by way of discharge, but those which show the 
transaction to be either void or voidable in point of law, on 
the ground of firaud or otherwise, shall be specially pleaded, 

p2 
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ex.gr. in&ncyi coverture, release, payment, performance, ille- 
gally of consideration, either by statute or common law, 
drawing, indorsing, accepting, &c., bills or notes by way of 
accommodation, set-off, mutual credit, unseaworthiness, mis- 
representation, concealment, deviation, and various other de- 
fences, must be pleaedd." 

In actions on deeds (covenant and debt) non est factum 
would, as before, operate as a denial of the execution of the 
deed in point of fact only, and all other defences should be 
specially pleaded, including matters which make the deed 
absolutely void, as well as those which make it voidable. 
(R. H., 4 Will. IV. Pleading, II.) 

Nil debet is not to be allowed in any action. The plea of 
nil debet will still be permissible in penal actions, under 21 
Jac. I. c. 4, as for debt, under 11 Gea II. c. 19, s. 4, for double 
value for goods fraudulently removed by a tenant (Jones v. 
WilUamSf 4 M. & W. S75). " In actions of debt on simple 
contract, other than on bills of exchange and promissory notes, 
the defendant may plead that * he never was indebted in man- 
ner and form as in the declaration alleged,' and such plea 
shall have the same operation as the plea of non assumpsit in 
indebitatus assumpsit ; and all matters in confession and avoid- 
ance shall be pleaded specially, as above directed in actions 
of assumpsit. In other actions of debt, in which the plea of 
nil debet has been hitherto allowed, including those on bills 
of exchange and promissory notes, the defendant shall deny 
specifically some particular matter of fact alleged in the de- 
claration, or plead specially in confession and avoidance.' ' 

The plea of non detinet shall operate as a denial of the 
detention of the goods by the defendant, but not of the plain- 
tiff 's property therein ; and no other defence than such denial 
shall be admissible under that plea. Evidence as to the law- 
fulness or unlawfulness of the detention will not be admissible 
under the general traverse, such as a right to detain the goods 
.arising out of a joint interest with the plaintiff, a lien, a pledge 
for money .unpaid or the like (Mason v. Famellf 12 M. & W. 
674 ; Bamewall v. WilliamSy 7 M. & G. 403). Not possessed 
was another plea in detinet, but the defences above named 
were not admissible under it, nor that the goods are property 
of the plaintiff and others jointly (Broadbent v. Ledwca-d, 11 
Ad. & £. 209) ; for the plaintiff may have a right to maintain 
the action, al&ough he has no right to the immediate posses- 
sion, or to more than a share in tlie goods. 

** In actions of trespass quare clausum fregit, the plea of not 
guilty shall operate as a denial that the defendant committed 
the trespass alleged in the place mentioned, but not as a 
denial of the plaintiff's possession or right of possession of 
that place, which if intended to be denied must be traversed 
specially. In action of trespass de bonis asportatis, the plea 
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of not guilty shall operate as a denial of the defendant haying 
committed the trespass alleged by taking or damagring the 
goods mentioned, but not of the plaintiff's property herein." 
Not guilty, therefore, merely puts the plaintiff to the proof, 
and admits evidence to disprove the commission by the de- 
fendant of the acts complained of as trespasses, and this ap- 
plies to trespass to the person as well as to goods. But m 
trespass quare clausum, under a traverse of the close being the 
plaintiff's, evidence may be given to negative the possession as 
well as the right to the possession. {Jones v. Chapman, 18 L. 
J. 456, Exch., in errw, overruling Whittington v. BoxaU, 5 Q. 
B. 139.) To cite the words of Maule, J., " the actual posses- 
sion being the matter in issue and the legal right to posses- 
sion, when accompanied by the assertion of it before and at 
the time of the trespass, constituting actual possession on the 
part of the person so having that right, and therefore nega- 
tiving the actual possession of the plaintiff, on that ground 
all matters affirmative or negative which tend to show either 
of those propositions, namely, the actual possession and the 
right to possession of a third person, and the assertion of 
that right, for that is essential to this defence, may properly 
be given in evidence under the general denial of the pos- 
session." So a lien or other special property in the goods 
would be admissible under a traverse of the possession {Jack- 
son V. Cummins, 5 M. & W. 344, 349), or facts to show that 
the goods were not the plaintiffs, although in his possession, 
as under a fraudulent sale. (See Ashhy v. Minnitt, 8 Ad. & 
EL 121.) Liberum tenementum will indeed be allowed with a 
denial of the possession. {Slocombe v. Lytdl, 20 L. J. 95, 
Exch.) And it is to be noticed, that if the general descrip- 
tion of the close is not objected to, and the defendant sets up 
a title to the locus in quo, or pleads in justification, he admits 
that he knows the close which is intended, and cannot after- 
wards deny the correctness of the designation ; and conse- 
quently the plaintiff will succeed, on proof of a trespass com- 
mitted in a close in his possession to which the descrip- 
tion applies with tolerable accuracy, though the defendant 
has another close which answers to the same description. 
By this plea the defendant undertakes to prove two proposi- 
tions ; first, that some part of the described close belongs to 
him ; and secondly, that it is on this part of the close that all 
the acts cemplained of have been done. If he does this, he 
is entitled to the verdict, if not, the plaintiff must succeed. 
(See Smith v. Royston, 8 M. & W. 381 ; Lempriere v. Hum- 
phrey, 3 A. & E. 181 ; Webber v. Richards, 1 Q. B. 439; and 
Taylor on Evidence, i. 220.) 

" In actions on the case, the plea of not guilty shall operate Case, 
as a denial only of the breach of duty or wrongful act alleged 
to have been conunitted by the defendant, and not of the 
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£eict8 stated in the inducement; and no other defence than 
guch denial shall he admissihle under that plea; all other 
pleas in denial shall take issue on some particular matter of 
fact alleged in the declaration. Ex. gr. In an action on the 
case for a nuisance to the occupation of a house hy carrying 
on an offensive trade, the plea of not guilty will operate as a 
denial only that the defendant carried on the alleged trade in 
such a way as to he a nuisance to the occupation of the 
house, and will not operate as a denial of the plaintiff's occu- 
pation of the house. 

" In an action on the case for obstructing a right of way, 
such plea will operate as a denial of the obstruction only, 
and not of the plaintiff's right of way. 

" In an action of slander of the plaintiff in his office, pro- 
fession or trade, the plea of not guilty will operate to the 
same extent precisely as at present in denial of speaking the 
words, of speaking them maliciously, and in the sense im- 
puted, and with reference to the plaintiff's office, profession, 
or trade, but it will not operate as a denial of the fact of the 
plaintiff holding the office, or being of the profession or trade 
alleged. 

" In actions for an escape, it will operate as a denial of the 
neglect or default of the sneriff or his officers, but not of the 
debt, judgment or preliminary proceedings. 

** In this form of action against a carrier, the plea of not 
guilty will operate as a denial of the loss or damage, but not 
of the receipt of the goods by the defendant as a carrier for 
hire, or for the purpose for which they were received. All 
matters in confession and avoidance shall be pleaded spe- 
cially, as in actions of assumpsit." The decisions on this rule 
will first be noticed, and then some difficulties which will 
arise from the abolition of the forms of action. As well ex- 
plained in Taylor on Evidence, i. 219, the facts stated in the 
inducement, diat is, the facts out of which the charge arises, 
or which are necessary or useful to make that chaise intel- 
ligible, are admitted, but the act itself is denied, as also all 
those circumstances stated in the declaration, which give it a 
tortious character, and constitute the injury, and which do 
not amount to a recital of the plaintiff* » title or right, or (^aay 
preliminary proceedings. In case for diverting water, the right 
to the use of the stream as allied would th^efore be adr 
mitted. (Frankum v. Earl rfFahnouth, 15 M. & W. 237.) So 
in case for seduction of the plaintiff's servant, that she was 
such servant is admitted, {forrence v. Gibbontt $ Q. B. 297«) 
But in case for an injury by an animal not by nature mis- 
chievous, the knowledge of its mischievous habits is denied 
(Thomas v. Morgan, 2 C M. & R. 496), or for a nuisance, the 
&ct of nuisance, and that the defendant caused it, (JfiMi- 
mery v. Paul, 2 D. & L. 585, per Maule, J.) ; or as it is some- 
times put, both the act complained of and its consequences is 
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denied, for example, for an action for erecting a ceaspool and 
contaminating defendant's well, both the erection and the in- 
jurious result are denied. (Norton v. Scholfield, 9 M. & W. 
655.) So, in case for firaudulent representation on a sale, the 
sale as well as the fraud is denied. (Mummery v. Paul, ih. 
and 1 C. B. 316.) So in malicious arrest, and the like, the 
malice, the want of probable cause, as well as the arrest, are 
both denied (Hounsfield y. Drury, 11 A. & E. 98 ; James v. 
Phelps, ib. 433 ; Watkins v. Lee, 5 M. & W. 270) ; but where 
the complaint is maliciously instituting proceedings, as a 
prosecution, proceedings to bankruptcy, &c., the averment 
of their determination (see supra) is not denied In case for 
negligence, whereby the plaintiff or his property has been 
injured, the defendant, under not guilty, may show that the 
damage was occasioned either wholly by the negligence of 
the plaintiff, or that it was partly the plaintiff's fault, and 
might have been avoided had he used ordinary care. (Gough 
T. Bryan, 2 M. & W. 770 ; DaiHes v. Matm, 10 M. & W. 548.^ 
In libel, now, by sect 61, the meaning of the words as stated 
in the declaration will be denied, but still it is presumed the 
£act of the plaintiff holding the office, &c. where material, will be 
admitted. That the libel or slander is a privileged communi- 
cation is available under the general traverse. (Lillie v. Price, 
5 Ad. & £. 645.) '* In trover for converting the plaintiff's Trover, 
goods, the plea of not guilty will operate as denial of the 
conversion only, and not of the plaintiff's title to the goods.'' 
It is now settled that not guilty and not possessed together 
make up the old plea of not guilty, and whatever might have 
been proved under that plea before the new rules may be 
proved under one or other of them. (See Whitmore v. Green, 
13 M. & W. 107.) Not guilty by itself admits the plaintiff's 
property, and evidence that the chattels had been given to 
the plaintiff by the defendant upon a condition that had not 
been performed, and that the defendant retook them, is not 
admissible under it (Jones v. Dames, 20 L. J. 433, Ezch.) 
Conversion means wrongful conversion. (Young v. Cooper^ 
20 L. J. 136, Exch.) In that case in trover by the assig- 
nees of a bankrupt, a defence that the defendant had seized 
under a valid judgment and execution against the goods of 
the bankrupt, was admissible without a special plea. The 
language however used was somewhat ambiguous (see Jones 
y. Davies), and to avoid any difficulty, both not guilty and 
not possessed ought to be pleaded, for the exact distinction it 
not yet fully defined The delivery of the goods to the true 
owner, who was entitled to their possession, would be admis- 
sible under one or other of them. (Cheesman v. ExceU, 20 
L. J. 209, Exch.) Of course a defence such as a release, qk 
other defence which admits the plaintiff's property and the 
conversion, hut that by reason of some subsequent matter the 
action is not maintainable, must be pleaded. As already men- 
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Fonnofac- tioned, difficulties may arise firom the absence of the fonns 
tion. of action, because in some cases the action might have been 

framed in either assumpsit or case, and " what might have 
been denied by one plea" depended on the form of the ac- 
tion. Thus, in assumpsit against an attorney for negligence, 
the retainer was denied by non oMumpft/ (AldU y. Crordner, 
1 C. & K. 564), but not in case by not guilty (see Gladwell 
SteggeUy 5 Bing. N. C. 798). In case against a carrier for not 
safely and securely carrying, not guilty £d not admit evidence 
of the loss being occasioned by a misrepresentation of the 
plaintiff ( Webb v. Paget 6 M. & G. 196) ; but in assumpsit evi- 
dence would have been admissible that the defendant had 
accepted them upon a condition to be performed by the plain- 
tiff, by the non-performance of which the loss occurred. {Brind 
V. D(det 2 M. & W. 775.) So in trespass for a coUision, on 
the one hand the defendant, under this plea, may show, either 
that the plaintiff drove against him instead of his driving 
against the plaintiff, or that his horse was frightened and 
rendered ungovernable by the act of a third person, or by the 
act of God, as by thunder or lightning, or in short, that the 
accident had resulted entirely by a superior agency ; but, on 
the other hand, he cannot prove that the injury done by him 
was unintentional or merely accidental, or was even occasioned 
by the negligence of the plaintiff, because his act, being primd 
facie unjustifiable, requires an excuse to be shown by a special 
plea (see cases cited Taylor on Evidence, i. 226.) But as al- 
ready mentioned, in case for negligence the effect of the general 
issue was very different The statutable general issue is not 
affected by this act, but 5 & 6 Vict. c. 97, repeals all clauses and 
provisions in any act or acts commonly called public, local 
and personal, or local and personal, or of a local and personal 
nature," prior to August 10, 1842, giving power to plead the 
general issue only, and to give in evidence special matter 
under it (See Richards v. Easto, 15 M. & W. 244 ; Fillitery. 
PfUppardf 11 Q. B. 347.) Many subsequent statutes, however, 
with the usual disregard to uniformity, contain similar clauses 
(see Wame v. Davyt 14 M. & W. 199), and such general plea 
admits evidence of all that the common law or the statute 
makes a defence ; that is, either that the act was done by the 
authority of the statute, when the defence is complete ; or that 
it was done in pursuance of it (in the sense properly given by 
the decisions to those words,) in which case there will be a 
defence, and if the defendant prove there was a sufficient tender 
of amends, or that the place was within the statutable limits, 
and the venue is wrong ; or unless the plaintiff prove that the 
action was commenced in due time (which will primd facie 
appear by the record), or that he gave a notice as required by 
the act (See Ross v. Clifton, 11 A. & £. 831; Richards v. 
EastOf ut supra.) By Reg. Gen., T. T., 1 Vict " In every 
case in which a defendant shall plead the general issue, in- 
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tending to g^iye the special matter in evidence by virtue of 
an act of parliament, he shall insert in the margin of such plea 
the words ' by statute/ otherwise such plea shall be taken not 
to have been pleaded by virtue of any act of parliament ; and 
such memorandum shall be inserted in the margin of the 
issue and the nisi prius records." Where the defendant pleaded 
not guilty by statute, the court, upon an affidavit of the plain- 
tiff that he could not discover the statute under which the 
defendant meant to justify, ordered that the defendant should 
point cut within three days the statute under which the plea 
was pleaded, or else that the words " by statute" should be 
struck out of the margin of the plea. (Coy v. Lord Forester, 8 
M. & W. 312.) Power is indeed given to diminish the incon- 
venience of the cumulative issues by making rules and regu- 
lations for apportioning the costs of issues (sect 223), but it 
is likely that considerable difficulty will be found in the appli- 
cation of this power. But the entry of the verdict distribu- 
tively in cases where the pleas are divisible, e. g, payment, 
set-off, rights of way, &c., will make this practicable in some 
cases. By section 

75. Pleas of payment and set-off, and all other pleadings Payment, 
capable of being construed distributively, shall be taken 'flr^^'Sd. 
distributively, and if issue is taken thereon, and so much Lgs'^ich" 
thereof as shall be sufficient answer to part of the causes can be con- 
of action proved shall be found true by the jury, a ver- Jrfbutivc^y 
diet shall pass for the defendant in respect of so much shall be so 
of the causes of action as shall be answered, and for the c<>n*t"ied. 
plaintiff in respect of so much of the causes of action as 
shall not be so answered/' 

Another and, as embodying a principle, a most important 
enactment, is that which enables the court or judge to require 
an affidavit of the truth of the several answers sought to be set 
up by either party. The principle is, indeed, greatly en- 
croached upon by the permission given to plead certain pleas 
as a matter of course Uupra, 61), and to traverse generally 
{supra), but the rule which, in Mr. Serjeant Stephen's work 
on Pleading appears as the last and most unimportant, ** that 
pleadings ought to be true," is recognized as fit to be enforced. 
In one sense, indeed, pleadings cannot be true, for then there 
would be an end of issues in fact ; but it is not unreasonable 
in many cases to require that they shall at least be believed to 
be true by the party pleading. But wide as the discretion 
as to the mode of pleading given by this act is, some degree 
of strictness is no doubt necessary. The firaudulent litigant 
must be made to be clear ; he must be prevented from being 
ambiguous and tricky ; he must be brought to a question, and 
not allowed to mix up a variety of statements from which no 

f5 
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one can ascertain the case upon which he relies either in point 
of law or fact, and with this view it is provided by section 

62. '^ If any pleading be so framed as to prgudice, 
anbarraas, or delay the fur trial of the action, the opposite 
party may apply to the court or a judge to strike out or 
ameud such pleading, and the court or any judge shall 
make such onler respecting liie same, and also respecting 
the costs of the application, as such court or judge shau 
see fit." 

Lastly, to illustrate these various alterations, after reciting 
that it is desirable that examples should be given of the state- 
ments of the causes of action and the forms of pleading, it is 
enacted by section 

91. '^ The forms contained in the Schedule (B.) to this 
act annexed shall be sufficient, and those and the like 
forms may be us^, with such modifications as may be 
necessary to meet the fects of the case, but nothing herein 
containea shall render it erroneous or irre^lar to depart 
from the letter of such forms, so long as Vie substance is 
expressed without prolixity." 
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IX. Demurbebs. 

Demurrers will now be confined to cases where a pleading 
is thought to be substantially bad. The words in the foUow- 
ing section, " except in the cases herein specifically provided 
for," were left in by mistake after the specific provisions as 
prepared by the commissioners were struck out 

89. ^'The form of a demurrer, except in the oases 

JUJiSfl it?5-. herein specifically provided for, shall be as follows, or to 
Joinder in de- , Kte effect • 

" The defendant f by his attorney [or in person, 3^., or plain- 
tiff ']f saySf that the declaration [or plea, 4^>] ** ^^ *** '■'^ 
stance;^* 

^nd in the margin thereof some substantial matter of law 
intended to be argued shall be stated ; and if any demur- 
rer shall be delivered without such statement, or with a 
frivolous statement, it may be set aside by the court or a 
judge, and leave may be given to sign judgment as for 
want of a plea ; and the form of a joinder in demurrer 
shall be as follows, or to the lik^ efiect : 

** The plaintiff [or drfendant'} says, that the deelaration [or 
plea, <^c,] is good in substance,*' 

The demurrer, as every other pleading, must be intituled of 
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the day of the month and year what it is delivered ; but bo 
dgnature will any longer be necessary (sect 85). The enact- 
ment as to the statement of the cause of demurrer is in part 
the same as H. T., 4 WilL IV. r. 2; and it is presumed that 
the last proviso in that rule will still be applicable, ** that the 
party demurring may at the time of argument insist upon any 
further matters of law, of which notice shall have been given 
to the court in the usual way." Indeed, as the court is bound 
'< to give judgment accordmg to the very right in the cause 
and matter in law," they could not well disregard any objec> 
tion, whether specified in the margin or not, although fiiey 
might postpone the case, and, if any rule of practice had been 
violated by the omission, at the expense of the party in default. 
The omission to state any points on the statement of a frivo- 
lous point should be objected to by application to the court or 
judge, which will be upon an affidavit, with a copy of those 
pleadings annexed (see DanieU v. Lewis, 1 DowL N. S. 542 ; 
Homer v. Anderton, 9 DowL 111), or at least those to which 
the demurrer is pleaded. The objection would be waived 
by delay, or a step taken in the cause, such as joinder in 
demurrer. Upon a demurrer being struck out, the judg- 
ment would in some cases be on the whole record, as for want 
of a plea. (See Tucker v. BamesUy, 16 M. & W. 54.) The 
court would have power to strike out a plea under its general 
jurisdiction. (See Cutts v. Surridge, 9 Q. B. 1015; Lane v. 
Ridley, 12 Jur. 44.) The joinder in demurrer will be as in the 
fonn given, and by R. G., H. T., 4 Will. IV. r. 3, " No rule 
for joinder in demurrer shall be required, but the party de- 
murring may demand a joinder in demurrer, and the opposite 
party shall oe boimd within four days after such demand to • 
deliver the same, otherwise judgment" The term " rejoining 
gratis" does not dispense with this demand of joinder. {Jones 
V. Key, 2 DowL 265.) Where a defendant, after the time 
for joining in demurrer had expired, but before judgment 
signed obtained a rule nisi to set aside the proceedings, with 
a stay of proceedings in the meantime, upon the rule being 
afterwards discharged, it was holden that the defendant had the 
whole of the day on which the rule was disposed of to join the 
demurrer. ( Vernon v. Hodgens, 4 DowL 654.) As to notice of in- 
quiry, see ir\fra, " Notice of Trial." As ahready noticed supra, 61, 
a demurrer may by leave be pleaded together with other pleas 
to the same part of the declaration. The practice as to the 
demurrer book will be as heretofore^ It is made up by either 
party, and should contain only those parts of the pleadings to 
which the demurrer relates ; and if any other part be inserted 
therein, the costs thereof will not be allowed on taxation either 
as between party and party or as between attorney and client 
(R. H., 8 & 9 Geo. IV.) As to making up the issue, where 
there are issues in £act as weU as in law, see ** Issue," tn/ro. 
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Copies of By R. G., H. T., 2 Will. IV. r. 17, and R. G., June 12tb, 

J^JJJ"'®' 184f5, " four clear days (Sunday, however, being counted, 
unless it be the last) before the day appointed for arg^ument, 
the plaintiff shall deliver copies of the demurrer book, special 
case or special verdict, to the Lord Chief Justice of the King's 
Bench or Common Pleas, or Lord Chief Baron, as the case 
may be, and the senior judge of the court in which the action 
is brought ; and the defendant shall deliver copies to the other 
two judges of the court next in seniority ; and in default thereof 
by either party, the other party may on the day following de- 
liver such copies as ought to have been so delivered by the 
party making default ; and the party making default shall not 
be heard until he shall have paid for such copies, or deposited 
with one of the masters (see 7 Will. IV. & 1 Vict. c. 30) a 
sufficient sum to pay for such copies." These books must 
be delivered the next day, to make the costs demandable 
from the defaulting party (Fisher v. SnoWy 3 Dowl. 27) ; but if 
they are not all delivered by one or the other, in strictness 
the case may be struck out of the paper. It will be set down 
for argument, and argued in its turn. (See Chitty's Archb. 
ii. 833.) Under sect. 220, it would seem that there could now 
be an amendment even after the issues in court had been 
tried. (See Crucknell v. Trueman, 9 M. & W. 684.) The judg- 
ment was formerly interlocutory or final, in the same manner 
and in the same cases as a judgment by default; and there- 
fore it is presumed (see sect 36) that sects. 92 — 94 will apply 
in like manner. The successful party on demurrer is entitled 
to costs under 8 & 9 Will. III. c. 11, and 3 & 4 Will IV. 
c. 47, s. 34 ; and the plaintiff would be so entitled, notwith- 
standing he afterwards enter a noL pros, to the whole action, 
except these costs, or obtain rule to discontinue ( Williams v. 
Vinesi 6 Q. B. 355 ; Mayi/r, ^c. ofMaccle^ld v. Gee, 13 M. & 
W. 470) ; and error might be brought, notwithstanding such 
discontinuance. 



X. Joinder of Parties. 

Connected with pleading is the law as to joinder of parties 
as plaintiffs or defendants, and which has long been in an 
unsatisfactory state for the ends of justice. The alterations 
effected by sects. 34—39 will go far to remedy the evils of the 
old law ; but it must still be studied, as a mistake will have 
the same consequences as before, unless an amendment is 
made under some one of these sections. This law may be 
thus generally stated. In actions on contract the omission of 
a party as plaintiff who ought to be joined, or the joinder of a 
party who ought not to be joined, may be fatal to the action ; 
so the joinder of a person as defendant who ought not to be 
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joined is likewise fatal, whilst the omission of a party as de- 
fendant who ought to be joined can only be taken advantage 
of by a plea in abatement In actions of tort a joinder of a 
party, who ought to be a co-plaintiff, can only be taken ad- 
vantage of by a plea in abatement ; and in such actions the 
joinder of persons who are not liable as defendants only en- 
titles them to an acquittal, and the nonjoinder of persons 
jointly' liable is of no consequence.! (See Report, p. 9.) 
The commissioners proposed that in all cases the plaintiff or 
plaintiffs entitled should recover ; but in lieu of this recom- 
mendation the following provisions were substituted. 

34. " It shall and may be lawful for the court or a Nonjoinder 
judge, at any time before the trial of any cause, to order f*^ mujoin- 

li. r X • • Jf 1 • i.'jp derof plain- 

that any person or persons, not joined as plain tifi or tm may be 

plaintiffs in such cause, shall be so joined ; or that any amended 

person or persons, originally joined as plaintiff or plain- ^*°" ^'^ 

tiffs, shall be struck out from such cause, 

^^ if it shall appear to such court or jud^e that injustice 

will not be done by such amendment, and 

" that the person or persons, to be added as aforesaid, 

consent, either in person or by writing, under his, her or 

their hands, to be so joined, or that the person or persons, 

to be struck out as aforesaid, were originally introduced 

without his, her or their consent, or that such person or 

persons consent in manner aforesaid to be so struck out ; 

and 

'^ such amendment shall be made upon such terms as to 
the amendment of the pleadings (if any), postponement 
of the trial and otherwise, as the court or judge by whom 
such amendment is made shall think proper ; and 
" when any such amendment shall have been made, the 
liability of any person or persons, who shall have been 
added as co-plaintiff or co-plainti&, shall, subject to any 
terms imposed as aforesaid, be the same as if such person 
or persons had been originally joined in such cause.'' 

The application will be made to a judge at chambers by 
summons, or to the court for a rule nisi, upon affidavit^ 
showing such of the conditions as are requisite. The parties 
proposed to be added or struck out must themselves prove 
the requisite consent, either by appearing in person, or in 
writing, and although the act does not specify an affidavit to 
that effect, such affidavit could be imposed as a term of allow- 
ing the amendment The affidavits should be intituled in the 
original cause until the amendment is actually made. The 
added plaintiffs will be liable to the costs from the commence- 
ment, but no provision is made as to the liability of a plaintiff 
who is struck out Probably this would be considered in 
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settling the tenns, for miuiy circiunstances might make it 
reasonable that he should not be exempted from liability to 
the defendant for his costs already incurred* 

35. ** In case it shall appear at the trial of any action 
that there has been a misjoinder of plaintiffs, or that some 
person or persons not joined as plaintiff or plaintiff ought 
to have been so joined, and 

<< the defendant shall not, at or before the time of plead- 
ing, have given notice in writing that he objects to sueh. 
nonjoinder, specifying therein the name or names of such 
person or persons, 

*' such misjoinder or nonjoinder may be amended, as a 
variance, at the trial by any court of record holding plea 
in civil actions, and by any iudge sitting at nisi prios, or 
other presiding officer, in like manner as to the mode of 
amendment, and proceedings consequent thereon, or ag. 
near thereto as the circumstances of the case will admit, 
as in the case of amendments of variances under an act 
of parliament passed in the session of parliament, held vbl 
the third and lourth years of the reign of his late majesty 
King William the Fourth, intituled ' An Act for the. 
fturther Amendment of the Law, and the better Advance^ 
ment of Justice,' and 

'^ if it shall appear to such court, or judge, or other pre-^ 
siding officer, that such misjoinder or nonjoinder was not 
for the purpose of obtaining an undue advantage, and 
" that mjustice will not be done by such amendment^ 
and 

^* that the person or persons to be added as aforesaid 
consent, either in person or by writing, under his, her, 
or their hands, to be so joined, or that the person or per- 
sons to be struck out as aforesaid were originally intro- 
duced without his, her, or their consent, or that such 
person or persons consent, in maimer aforesaid, to be so 
struck out ; and 

'' such amendment shall be made upon such terms as the 
•ourt, or judge, or other presiding officer, by whom such 
amendment is made, shall think proper ; and 
'^ when any such amendment shall have been made, the 
liability of any person or persons, who shall have been 
added as co-pudntiff or co-plalntiiik, shall, subject to any 
terms imposed as aforesaid, be the same as if such person 
or persons had been originally joined in snch action.'' 

The practice as to amendments under this section will he 
governed by the decisions on S & 4 Will. IV. c. 42, s. 8. The 
amendment may be made at a trial in bar or nisi prius, or 
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lyefore the sheriff, the words "other presiding officer" puttinff 
it beyond doubt ; and see also sect 17 of the above act It 
must in strictness be made at the trial, and before verdict 
(Brashier v. Jackson, 6 M. & W. 849.) If refused, the re^sal 
cannot be reviewed by the court in banc as a matter of right, 
for ;t is discretionary. (Doe d. Poole v. Errington, 1 Ad. Sf 
Bl. 7^0.) The provisions in the former act as to imposing 
terms ^e, that where the variance amended is in any partii 
cular or particulars, in the judgment of such court or judge, 
not n^aterial to the merits of the case, and by which the oppo- 
site party cannot have been prejudiced in the conduct of the 
action, prosecution, or defence, it may be forthwith amended 
by some officer of the court at otherwise, both in the part of 
the pleadings where such variance occurst and in every other 
part of the pleadings which it may become necessary to amend, 
on such terms as to payment of costs to the other party, or 
postponing the trial to be had before the same or another jury, 
or both payment of costs and postponement, as such court or 
judf e shall think reasonable ; and in case such variance shall 
be in some particular or particulars, in the judgment of such 
court or judge, not matenal to the merits of the case, but such 
as that the opposite party may have been prejudiced thereby 
in the conduct of his action, prosecution, or defence, then such 
court or judge shall have power to cause the same to be 
amended upon payment of costs to the other party, and with- 
drawing the record or postponing the trial as aforesaid, as 
such court or judge shall think reasonable ; and after any such 
sttnendment the trial shall proceed, in case the same shall be 
proceeded with, in the same manner in all respects, both with 
respect to the liability of witnesses to be indicted for peijury, 
and otherwise, as if no such variance had appeared ; and in 
case such trial shall be had at nisi prius, or by virtue of such 
writ as aforesaid, the order for amendment shall be indorsed 
on the postea or the writ, as the case may be, and returned 
together with the record or writ ; and thereupon such papers, 
roUs, and other records of the court from which such record or 
writ issued, as it may be necessary to amend, shall be amended 
accordingly ; and in case the trial shall be had in any court of 
record, then the order for amendment shall be entered on the 
roll or other document upon which the trial shall be had; 
provided that it shall be lawful for any party who is dissatis- 
fied with the decision of such judge at nisi prius, sheriff, or 
other officer, respecting his allowance of any such amend- 
ment, to apply to the court from which such record or writ 
issued for a new trial upon that ground; and in case any such 
court shall think such amendment improper, a new trisu shall 
be granted accordingly, on such terms as the court shall think 
fit, or the court shSX make such order as to them may seem 
fit" 
It may be a question whether the words, " and as to the 
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mode of amendment, and proceedings consequent thereon, or 
as near thereto as the circumstances may admit," are large 
enough to authorize the special indorsement of the facts on 
the record, under the 24th section, which is generally believed 
can only be done where the amendment has been refused. 
{Fryer v. Roe, 18 L. T. 95.) Proceedings under that clause 
are, however, open to so many difficulties, that they are very 
rarely adopted. The judgment given according to the very 
right may be reviewed in a court of error. (See Chanter v. Zseese, 
6 M. & W. 699; Fryer v. Roe, 18 L. T. 95.) As to the lia- 
bility of the person struck out for the previous costs, see supra^ 
109. Where the record is withdrawn in consequence of the 
amendment, the plaintiff would have to pay the costs of the 
day. {Skinner v. London and Brighton Railway, 19 L. J. 162, 
Exch.) The general words of this section might indeed enable 
the judge to order the amendment without costs, but this would 
hardly ever be done. The notice by which the application of 
this section may be prevented is limited to nonjoinder, there- 
fore a misjoinder may, if the judge thinks fit, be remedied in 
every case. The power to give this notice does not deprive a 
defendant of the right of pleading the nonjoinder of a plaintiff 
in abatement in actions of tort or in contract, as where one or 
more co-executors or co-administrators is omitted. In either 
case the plaintiff will have the same power of amendment by 
section 

36. ** In case such notice be given, or any plea in 
abatement of nonjoinder of a person or persons as co- 
plaintiff or co-plaintiffs, in cases where such plea in 
abatement may be pleaded, be pleaded by the defendant, 
the plaintiff shall be at liberty, without any order, to 
amend the writ and other proceedings before plea, by 
adding the name or names of the person or persons named 
in snch notice or plea in abatement, and to proceed in 
the action without any further appearance, on payment 
of the costs of and occasioned by such amendment only, 
and in such case the defendant shall be at liberty to plead 
de novo." 

It is to be observed, that the amendment is to be made at 
once without any order, so that the plaintiffs added would 
not be informed of what has been done ; but this is not likely 
to give rise to any practical grievance, as it woiuld unques- 
tionably be the duty of the attorney for the original plaintiff 
to communicate it to them. As the amendment is made with- 
out any order, the first intimation the defendant would receive 
of it would be the delivery of the amended declaration. For- 
merly the rule was, that to an amendment betbre plea the 
defendant must have pleaded wi bin the same time as if it 
had not been amended, unless otherwise ordered; and after 
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plea in the Queen's Bench and Common Pleas, the defendant 
had ten days, exclusive of the day of amendment, to alter his 
plea, or pi. ad de novo, unless otherwise ordered; but in the 
Exchequer the leave and time were specified in the order. 
(SmUh V. Heam, 12 M. & W. 715 ; Lush's Pract 387.) The 
90th section defines the time after the ** amendment of any 
pleading," but it is not clear whether that would also extend 
to a case of amendment qfthe writ and the declaration, A new 
rule may determine this point 

37. '^ It shall and may be lawM for the court or a Misjoinder 
judge in the case of a joinder of too many defendants in Jj^j^^"** 
any action on contract, at any time before the trial of amended be- 
such cause, to order that the name or names of one or |^^' *^ 
more of such defendants be struck out, 
^^ if it shall appear to such court or judge that injustice 
will not be done by such amendment ; and 
^^ the amendment shall be made upon such terms as the 
court or judge, by whom such amendment is made, shall 
think proper ; and 

'^ in case it shall appear at the trial of any action on 
contract that there has been a misjoinder of defendants, 
such misjoinder may be amended, as a variance, at the 
trial, in like manner as the misjoinder of plaintiffs has 
been hereinbefore directed to be amended, and upon such 
terms as the court or jud^e, or other presiding officer, by 
whom such amendment is made, shall think proper. '^ 

As to the time and'manner of amendment, see supra, 110. In 
Painter v. Beale (9 Dowl. 529), after the record was withdrawn 
tiie name of one of two defendants was struck out on payment 
of all the costs of both the defendants, with liberty to the re- 
maining defendant to plead de novo. In Jackson v. Nunn (4 
Q. B. 209), where a similar amendment was made after the 
commission day, the defendants who were struck out had 
all their costs, but the remaining defendants the costs of the 
day only, in the first instance ; but upon their paying money 
into court, and the plaintifi* accepting it, they were allowed 
the costs of their former pleas and subsequent proceedings. 
(See also Cratqfurd v. Cocks, 6 Exch. 287 ; 19 L. J. 169, Ex.) 

Plea in abatement for nonjoinder may still be pleaded, and Plea in 
as sect 63 (supra, 58), is confined to pleas in bar, they must »^»tenient- 
be pleaded as before, within four days, exclusively of the first 
ana inclusively of the last day. (Ryland v. WornuHd, 2 M. & 
W. 393.) But sects. 66 and 67 are general, so that a plea in 
abatement would seem not to require any formal conclusion, 
although a wrong conclusion made the plea bad and there was 
no occasion to demur to it specially. (Lloyd v. Williams, 2 
M & S. 484 ; EsdaUe v. Lund, 12 M. & W. 613 ; Davies v. 
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Thomson, 14 M. & W. 161.) But the 3 & 4 Will. IV. c. 42, 
8. 8, will still apply, and a plea in abatement must state that 
aU the co-contractors not joined are resident within the juris- 
diction of the court {JoU v. Lord Curzon, 4 C. B. 283), and 
must be accompanied by an affidavit stating their places of 
residence; that is, the domicile or home of each. (Lambe 
Y. Smythe, U M. & W. 433.) The statement of the place of 
business is insufficient (May bury v. Mudie, 17 L. J. 95, C. P.) 
The truth of the plea is triable on motion. (lb.) A plea of 
coverture of the defendant, in an action on a deed, although 
a plea in abatement requiring an affidavit of verification, is 
not a plea of nonjoinder within 3 & 4 Will. IV. c. 42, s. 8, so 
as to require a statement of the residence. (Jones v. Smith, 3 
M. & W. 526; Lovell v. Walker, 9 M. & W. 299.) The non- 
joinder of an executor is matter for plea in abatement only, 
but the nonjoinder of an assignee may be raised by a tra- 
verse of the plaintiff's being assignee modo et formA^ (Jones 
V. Smith, 1 Exch. 831.) The plaintiff, upon a plea in abate- 
ment of nonjoinder of co-defendant, may enter a cassetur breve 
or join issue upon it, (see an instance Crelttn v. Cahert, 14 M. 
& W. 11,) or continue the original action, under section 

Upon plea in 38r '' In any action on contract where the nonjoinder 
abatement of any person or persons as a co-defendant or co-defend- 
der of d&- ^^^ ^^ ^^^^ pleaded in abatement, the plaintiff shall be 
fendants, at liberty, without any order, to amend the writ of sum- 
gweedingt jjons and the declaration, by adding the name or names 
amended. of the person or persons named in sach plea of abatement 
as joint contractors, and to serve the amended writ upon 
the person or persons so named in such plea in abatement, 
and to proceed against the original defendant or defend- 
ants, and the person or persons so named in such plea in 
abatement : provided that the date of such amendment 
shall, as between the person or persons so named in such 
plea in abatement and the plaintiff, be considered for all 
purposes as the commencement of the action." 

Cases might occur under the act in which the plea of Statute 
of Limitations would be saved to the added defendant, and it 
would seem to follow that such defence would also enure to 
the co-defendant, because in contract judgment must be 
against all or none* To avoid this result resort must be had 
to the old practice and issue joined on the plea, for by 9 Gea IV. 
c. 14, s. 2, '* if any defendant or defendants, in any action on 
any simple contract, shall plead any matter in abatement to 
the effect that any other person or persons ought to be jointly 
sued, and issue be joined on such plea, and it shall appear at 
the trial that the action could not, b^ reason of the saia recited 
acts or this act [the Statute of Limitations], or of either of 
them, be maintained against the other person or persons named 
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in such plea, or any of them, the issue joined on such plea 
shall he found against the party pleading the same." The 
form of declaration in a new action after such plea, or an 
amendment under this section, is prescribed by section 

60. '^ In all cases in which^ after a plea in abatement Commence- 
of the nonjoinder of another person as defendant, the ^^^^^ 
plaintiff shall, without having proceeded to trial on an after plea of 
issue thereon, commence anoSier action against the de- nonjouider. 
fendant or defendants in the action in which such plea in 
abatement shall have been pleaded, and the person or 
persons named in such plea in abatement as joint con- 
tractors, or shall amend by adding the omitted defendant 
or defendants, the commencement of the declaration shall 
be in the following form, or to the Mke effect : 

** \_Venue,~\ * A. B. hy E. F., his attorney [or, in his own proper 
person, SfcJ^f sues C. D. and G. H., which said C. D. has here^ 
tqfore pleaded in abatement the nonjoinder qf the said G. H. 
for,' 4-c." 

39. '^ In all cases after such plea in abatement and subsequent 
amendment, if it shall appear upon the trial of the action, proceedings 
4hat the person or persons so named in such plea in abate- fySe^tf^ 
ment was or were jointly liable with the original de- named in a 
fendant or defendants, the original defendant or defend- ^^^ *****" 
ants shall be entitled as against the plaintiff to the costs 
of such plea in abatement and amendment ; 
'^ but if at such trial it shall appear that the original de- 
fendant or any of the original defendants is or are liable, 
but that one or more of the persons named in such plea 
in abatement is or are not liable as a contracting party or 
parties, the plaintiff shall nevertheless be entitled to judg- 
ment against the other defendant or defendants who sh^ 
appear to be liable ; and 

^' every defiendant wbo is not so liable shall have judg- 
ment, and shall be entitled to his costs as against the 
plaintiff, who shall be allowed the same, together with 
the costs of the plea in abatement and amendment, as 
costs in the cause against the original defendant or de- 
fendants wbo shall have so pleaded m abatement the non- 
joinder of such person : 

" provided that any such defendant who shall have so 
pleaded in abatement shall be at liberty on the trial to 
adduce evidence of the liability of the defendants named 
by him in such plea in abatement.'' 

This section adopts the provisions in 2 3^ 3 Will. IV. c. 42, 
s. 101, as to the costs after plea in abatement, except that it 
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omits die case of the nonlisbflity bemg decided oh die pkad- 
ings widioat an actual trial, which is piovided 6r in that 
section. The present, like that secdoii,^i|iIies» it is presnmed, 
only where the party can proceed against die psnty pleadii^ in 
abatement, and tfaerefcre not to a pleaof eorcTtarcL {James t. 
Smith, 3 M. & W. 526.) After the eridence adduced to fix 
the co-defendant, the coonsd for die pcnon so sought to be 
made liable is entided to address die jury. {Beak t. Mamlsy 
1 C. & K. 1.) The result therefore of these sections is, diat 
the miqoinder may be amended eidier before or at the trial, 
and that the nonjoinder of plaintiffii may be amended befiore 
die trial and also at the trial, unless a plea in abatement has 
been pleaded, or notice of nonjoinder giren belbre or at die 
time of pleading in bar, in eidier of which cases die plaintiff' 
may amend fordiwith, and proceed as if die writ had been 
issued correcdy, and appearance entered thereto. 



XI. Issues and Special Cases by CoHSsa<rr. 

The machinery of the law ought to afford the utmost CEunlity 
to persons who may desire to have a bond Jute question of fact 
or law decided at the least possible expense ; and the provi- 
sions of the 3 & 4 Will. IV . c. 42, as to special cases, are with 
this object much extended by the following sections, 

Qtteition of 42. '' Where the parties to an action are agreed as to 
^^I^J^ith^ the question or questions of fact to be decided between 
out pleading, them, they may, after writ issued, and before judgment, 
by consent, and order of a judge (which order any jndee 
snail have power to make, upon being satisfied that tEe 
parties have a bona fide interest in the decision of such 
question or questions, and that the same is or are fit to 
be tried), proceed to the trial of any question or ques> 
tions of tact without formal pleadings ; and such ques- 
tion or questions may be stated for trial in an issue in 
the form contained in the Schedule (A.) to this act an- 
nexed, marked No. 6, and such issue may be entered 
for trial and tried accordingly, in the same manner as 
any issue joined in an ordinary action ; and the proceed- 
ings in such action and issue shall be under and subject 
to the ordinary control and jurisdiction of the court as 
in other actions.'' 

No. 6. 
In the Queen* 8 Bench. 

The day rf , in the year qfour 

Lord 18 
Yorkshiref I Whereas A. B. has sued C. D., and qffirms, 

to wit. S and denies. 

[Here state the question or questions of fact to be tried.] 
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And it has been ordered by the Hon. Mr, Justice accord' 

ing to " The Common Law Procedure Actf 1852," that the said 
question shall be tried by a jury : Therrfore let the same be tried 
accordingly, 

43. '^ The parties may, if they think fit, enter into an Payment of 
agreement in writing, which shall not be subject to any JJJSu^ "* 
stamp duty, and which shall be embodied in the said or 

any subsequent order, that upon the finding of the jury 
in the affirmative or negative of such issue or isues, a sum 
of money fixed by the parties, or to be ascertained by 
the jury upon a question inserted in the issue for that 
purpose, shall be paid by one of such parties to the other 
of them, either with or without the costs of the action.'' 

44. '' Upon the finding of the jury in any such issue Judgment to 
judgment may be entered for such sum as shall be so ^cordS^to 
agreed or ascertained as aforesaid, with or without costs, the agree- 
as the case may be, and execution may issue upon such ment, and 
judgment forthwith, unless otherwise agreed, or unless £?ed forth- 
the court or a judge shall otherwise order, for the pur- with, unless 
pose of giving either party an opportunity for moving to ***y®^' 

set aside the verdict, or for a new trial." 

45. '^ The proceedings upon such issue may be re- Proceedings 
corded at the instance of either party, and the judgment, upon issue 
whether actually recorded or not, shall have the same JSJded. '^ 
effect as any other judgment in a contested action." 

This order must be obtained from a judge and not from the 
court. (See supra.) Although this is termed an action (sect 
43), and is commenced by writ, it may well be doubted whe- 
ther any amendment could be made at the trial without the 
consent of both parties. The 3 & 4 Will. IV. c. 42, s. 23, 
does indeed empower amendments of any " record, writ or do- 
cument on which any trial may be pending," but an issue 
settled by consent would resemble an issue under the Tithe 
Acts, which cannot be amended at the trial without the con- 
sent of both parties. {James v. Lynn, 18 L. J. 347» Q. B.) 
It would be hard when the parties had gone down to try an 
issue agreed upon by them, that the judge should have a right 
to alter it without their consent (See the judgment of 
Coleridge, J., ib. ) A bill of exceptions does not fall within any 
amilar objection, and the comrts have always given a wide 
construction to the Statute of Westminster, by which that 
remedy for the mistakes of judges was first given, and this is 
certainly called an action. This point must, however, await 
judicial decision, and will depend upon whether a writ of 
error will lie. In a feigned issue, where no writ of sum- 
mons, a writ of error would not lie, according to the judg- 
ment of the Exchequer Chamber (see King v. Simmonds, 7 
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Q. B. 289) ; but the point was left undecided in the House of 
Lords. It does not lie on an issue under the Tithe Act, al- 
though a writ of summons is there issued. ( Thorpe v. Pkw- 
den, 2 Exch. 387 ; 17 L. J. 235, Exch.) The judgment would 
be an estoppel on the parties as to the fact found by the 
verdict The death of either party after the order of the 
judge has been obtained would probably not prevent the case 
being stated. (See James v. Crane, 15 M. & W. 379.) The 
execution will be issued forthwith, unless postponed by the 
• terms of the agreement or judge's order, under sect. 44. It 
is presumed also the court would under its general jurisdic- 
tion over proceedings, stay the execution by order. 

Questions of 46. "The parties may, after writ issued, and before 
rai8^%er judgment, by consent and order of a judge, state any 
writ issued, question or questions of law in a special case for the 
by consent of opinion of the court, without any pleadings.'^ 
wiSumt 47. '' The parties may, if they think fit, enter into an 

pleading. agreement in writing, which shall not be subject to any 
Agreement stamp duty, and which shall be embodied in the said or 
ment^y any subsequent order, that upon the judgment of the 
money and couTt being given in the a£Brmative or negative of the 
<»jy *c- question or questions of law raised by such special case, 
judgment & 8^1^ of money, fixed by the parties, or to be ascertained 
upon spedai by the court, or in such manner as the court may direct, 
""• shall be paid by one of such parties to the other of them^ 

either with or without costs of the action, and the judg- 
ment of the court may be entered for such sum as shul 
be so agreed or ascertained, with or without costs, as the 
case may be, and execution may issue upon such judg- 
ment forthwith, unless otherwise agreed, or unless stayed 
by proceedings in error." 
Costs to fol- 46. ''In case no agreement shall be entered into as to 
^^ ^t^ ni ^^ ^^^ ^^ ^^^^ action, the costs shall follow the event, 
othOTUe tuad be recovered by the successful party." 

"*'®*^' These sections extend the provisions of 3 & 4 Will. IV. 

c. 42) s. 25, by rendering pleadings to issue unnecessary. Th6 
questions should be strictly questions of law, and no inferences 
of fact should be left to the court to draw, or the case will not 
be heard. There should also be bond fide a controversy between 
the parties. {Doe d. Duntze v. Duntze, 6 C. B. 100.) By ana- 
logy to the proceedings under the former act, the consent of 
the parties should be testifi!ed by the signature of the respective 
counsel by whom the case is settled, and the court have refused 
to hear a case not so signed. {De la Branchardiere v. Elveryi 
18 Ia J. 381, Exch.) The course of proceeding as to entry 
fbr arguiAent, delivery of paper books, &&, will be the same 
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as on demurrer. (See iifra.) As the bill was drawn, ther^ 
was a distinct clause giving the right to bring error upon a 
judgment on a special case ; this was subsequently struck out, 
but the clause ** unless stayed by proceedings in error" left 
unaltered. It is a grave question, therefore, whether error 
can be brought upon such judgment, either through these 
words, or the general law that error lieth where a man is 
grieved by an error in the foundation preceding judgment, or 
execution of such judgment, was regularly given by judges 
of a court of record. (Co. Litt 288 b.) The cases as to feigned 
issues under the Tithe Acts were decided chiefly upon the 
plain intention of the legislature that no ordinary judgment of 
record should be entered up. (See Thorpe v. Plowdenf ut supra,) 



XII. Inspection op Documents. 

The abolition of profert andoyer (sect 53, 56, supra)^ renders 
the law and practice as to inspection of documents of more 
importance than before, and we fear it will be found that in 
many cases there will be no power of compelling the party 
pleading a deed to give the opposite party an inspection or 
copy of it. It was a cardinal rule as to profert, that it was only 
necessary where the party claimed or justified under the deed 
(see supra, 91), and die rules laid down for the application of 
&e 14 & 15 Vict c^ 99, s. 6, do not include deeds which are not 
immediately the title of the party desiring the inspection, and 
which form part of his adversary's title. The elaborate judg- 
ment given by the Court of Exchequer in Hunt v. Hewitt (21 
L. J. 211, Exch.), after time taken to consider, very ftilly ex- 
plains this statute. The section is, " Whenever any action or 
other l^al proceeding shall henceforth be pending in any of 
the superior courts of common law at Westminster or Dublin, 
or the Court of Common Pleas for the county palatine of Lan- 
caster, or the Court of Pleas for the county of Durham, such 
court and each of the judges thereof may respectively, on ap- 
plication made for such purpose by either of the litigants, 
compel the opposite party to allow the party making the appli- 
cation to inspect all documents in the custody or under the 
contronl of such opposite party relating to such action or other 
legal proceeding, and, if necessary, to take examined copies 
of the same, or to procure the same to be duly stamped, in all 
cases in which previous to the passing of this act a discovery 
might have been obtained by filing a bill or by any other pro- 
ceeding in a court of equity at &e instance of die party so 
making the application as aforesaid to the said court or judge." 
** It seems to us to be clear from the words of this section that 
the legislature never intended to give the courts of common 
law powers to compel a discover by a bill or analogous pro- 
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ceeding. The only power given is to allow, not a daacawtry, 
but an inspection by one litigant party of the documents in die 
custody or under die control of the opposite litigant party, 
with certain restrictions or limitations. First, there must be a 
suitor odier proceeding pending; secondly, the documents 
must relate to such action, suit, or other proceeding; and, 
thirdly, the cases in which inspection is to be granted must be 
such as those where inspection could be obtained by filii^ a 
bin for discovery cr other proceeding in a court of equity at the 
instance of the same party. All that is said on the subject of 
discovery is by way of limitation or description aS the subject 
of inspection." After refeiring to GaUmurthy v. NonmoM (21 
L. J. 70, Q. B.) ; Pepper v. Chambers (21 L. J. 81, Exch.), 
and Pollock's Treatise on Discovery, the judgment continues : 
'* In order to accomplish the object of obtaining such inspection 
of documents, as there is no power to entertain a bill of disco- 
very, or any analogous mode of proceeding, in courts of com- 
mon law, the old mode of obtaining inspection of documents 
in the hands of the opposite party must be adapted to iL It 
has been usual for the courts in the exercise of tiieir equitable 
jurisdiction to grant such inspection, first, as a substitute for 
oyer, which at common law applied to some instruments only, 
and by usage tiie power of inspection was, witii certain con- 
ditions, extended to all ; secondly, upon the equitable prin- 
ciple that a cestui que trust had a right to oblige his trustee to 
give an inspection, the courts of law always compelled it where 
they could consider the party as holding the documents under 
an express or implied trust for tiie applicant In die former 
case an affidavit, generally speaking, was unnecessary ; in the 
latter it was reqinred, unless the £Eicts were admitted in die 
statement of the applicant's attorney, a course usually adopted 
at chamberB to save expense. The old mode of obtaining in- 
spections ought to be adopted under the new act of parliament 
AJBdavit. with such alterations as the nature of the case requires. Under 
the recent act of parliament, where an inspection is litigated, 
an affidavit will no doubt be necessary as to all the diluted 
facts ; and if all are disputed, the affidavit ought to state a 
sufficient case in all respects to entide the party to inspect as 
would have been necessary to obtain an inspection, which the 
court had before, and still has, die power to grant at common 
law. The affidavit, therefore, ought not only to show that an 
action or other proceeding is pending, but aJso to state, not a 
mere suggestion, but circumstances sufficient to satisfy the 
court or judge diat there are in die possession or under die 
control of the opposite party certain documents, and that those 
relate to such actions or other legal proceedings. A prhmd 
facie case, calling for an answer, must, at least, be laid in this 
respect, as it must in the old proceeding to obtain inroection 
of documents held by a trustee. Further, the affidavit must 
diow that the applicant would by a bill of discovery or other 
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proceeding be able to obtain a discovery and inspection of those 
documents. Under the last head we must follow the rules 
established in courts of equity, within which every plaintiff 
must bring himself in order to obtain an inspection by bill of 
discovery ; and, therefore, if the facts be disputed, the affidavit 
ought to state all that a plaintiff in equity must state, in order 
to entitle himself to a discovery and inspection. Whatever 
difference there may be with respect to some points in the law 
of discovery, for instance, as to the mode of pleading in equity 
to raise the objection on the part of the defendant, the general 
principles as laid down are free from doubt, and are fully ex- 
plained in the able treatises of Sir James Wigram, Mr. Hare, 
and the little work published by Mr. Charles Pollock. 

'* The right of a plaintiff in equity is limited, first, to a dis- Bight to dis- 
covery confined to a question in the cause ; secondly, to such covery. 
material documents as relate to the proof of the plaintiff's 
case on the triaL It does not extend to the discovery of the 
Doanner in which the defendant's case is to be established, or 
to evidence which relates exclusively to his case. The party 
applying, therefore, who is in the same situation as a plaintiff 
in equity, must show, first, what is the nature of the suit and 
of the question to be tried in it, and it seems also that he 
should depose in his affidavit to his having just ground to 
maintain or defend it Secondly, the affidavit ought to state 
wi^ sufficient distinctness the reason of the application and 
the nature of the documents, in order that it may appear to the 
court or judge that the documents are asked for in order to 
enable the party applying to support his case, not to find a 
flaw in the case of the opponent, and also that the opponent 
may admit or deny the possession of them. To this affidavit 
the opponent may answer by swearing he has no such docu- 
ment, or that they relate exclusively to his own case, or that 
he is for any sufficient reason privileged from producing them ; 
or he may submit to show parts, covering the remainder, on 
an affidavit that the part concealed does not in any way relate 
to the plaintiff's case, — the same course would be pursued in 
equity. Although the recent act of parliament has not given 
the courts of law a direct power of compelling the production 
of documents, and in that respect they are not so effective as 
courts of equity, they have, in truth, nearly as great power 
given under the section in question, for it will rarely happen, 
where documents material to the issues are really Hn the hands 
of the opposite party, that there will not be suflicient circum- 
stances knovm to the applicant to constitute a primd facie case 
for him, and to justify the interference of the court or a judge 
if no answer is given to them by affidavit The new measure 
will, therefore, in practice, be nearly as effective as if the power 
of compelling the discovery were expressly given to the com- 
nMMi law courts." The application may be made before issue 
joined, and a place for the inspection should be named (Rogert 
w. G 
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V. Turner f 21 L. J. 8, Exch.), and the costs of the inspection 
must be paid by the party seeking it. {Hill v. Philp, 21 L. J. 
82, Exch.) For instances in which the application has been 
made with varying success, see Rayner v. Alhusen (21 L. J. 68, 
Q. B.; 2 L. M. & P. 605), Pepper v. Chambers (21 L. J. 81, 
£xch.)» Schneider v. Mangino (21 L. J. 181, Exch.), Hill v. 
Philp {ut suprajf Galsworthy v. Norman (ut supra)f HutU v. 
Hewitt {ut supra)j Doe v. Longford (21 L. J. 217, Q. B.) Inde- 
pendently of this statute, the courts clearly had not a juris- 
diction to order an inspection co-extensive with a bill of dis- 
covery, but the power they assumed under certain conditions 
will still be exercised, as where only one part or copy of the 
instrument has been executed, and the party holding it is trus- 
tee for both {Blogg v. Kent, 6 Bing. 614) ; as a guarantee 
{Bluck V. GompertZy 21 L. J. 25, Exch. ; 2 L. M. & P. 597) ; or 
a parliamentary contract and subscribers' deed {Steadman v. 
Arden, 15 M. & W. 587.) In policy causes also, where a con- 
solidation rule is usually applied for, terms are imposed re- 
quiring the parties to produce the necessary documents, though 
no such order would be made where the action was by the 
shipowner against the owners of goods for their proportion 
of a general average loss. {Twizell v. Allen, 5 M. & W. 337.) 
As abready observed, cases may occur in which neither the 
new statute nor the old jurisdiction would apply, and the 
practical mode of avoiding any difficulty will be to endeavour to 
obtain an order from the judge when leave is granted to plead 
or reply several matters, Uiat copies of any deed mentioned or 
referred to in such pleas, &c., and in the possession or power 
of the party pleading, should be furnished on payment of the 
costs. 



XIII. Issue. 

The issue will be as heretofore a transcript of the record, 
with all the pleadings entered according to dieir dates, but of 
course without any award of venire. (See sect 104.) The 
ambiguous language of sect 79 leaves it doubtM how the 
issue is completed, for joinder of issue formerly implied that 
both parties had come to issue ; but after enacting that the 
plainliff may join issue upon the whole plea, which is to be a 
denial of the substance thereof, the section adds, that in eM 
cases where the plaintiff's pleading is in denial, which must 
be the case where he has so joined issue, the plaintiff may add 
a joinder of issue. The section probably means that where 
the plaintiff or defendant adopts ^e general form of joinder, 
that the pleadings will be completed thereby, but that where 
the plaintiff denies part only of the defendant's pleading, he 
may in that case add the joinder of issue for the defendant 
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The defendant, however, where he denies part only of the 
plaintiff's pleading, has not the power of adding a joinder of 
issue for the plaintiC There is no time limited for making 
up the issue ; but if the plaintiff will not make it up, and pro- 
ceed to trial within the time allowed by the practice of the 
court for such trial (see if^rOf 131), the defendant may make it 
up, and deliver it, that he may try by proviso. And where 
this is done, it is presumed that within four days, exclusive of 
the delivery of the issue, the defendant might strike it out, and 
demur, just as where the simliter was added, in which case 
notice should be given that the issue is not accepted, but only 
as a replication, &c ; and the demurrer should then be deli- 
vered. In this way the defendant would have the oppor- 
tunity of contesting the materiality of the part so denied. It 
is made up and delivered by the plaintiff, his attorney or 
agent, as the case may be, and delivered to the defendant, his 
attorney or agent ; or if there are several appearances, a copy 
should be delivered to each. It is usually delivered before or 
at the time of giving notice of trial. It will be advisable to 
insert the date of the writ, as in the form given by H. T. 4 
Will. IV. If it is to be tried before the sheriff under a writ 
of trial, it would seem that the form hitherto adopted should 
stfll be used. (See Chitty's Forms, 84.) A suggestion for a 
change of venue, under 3 & 4 Will. IV. c. 42, s. 22, or under 
5&6 Will. IV. c. 76, s. 109, might still be made. (See Cole 
V. Gain, 15 L. J. 22, Q. B. as to Brist(d.) The award of the 
vemre facias was formerly the mode in which the jury were 
directed to be summoned by the coroner, or other person than 
the sheriff, where he was interested ; and the Jury Act, 9 Geo. 
IV. c 50, contemplated such cases by using the words " the 
sheriff or other minister.'' But as now the writ is not to be 
used, it is not very apparent what course could be adopted in 
such a case, unless ** sheriff" in sects. 105 et seq, were read as 
nomen coUectivum to mean " other minister," or perhaps a sug- 
gestion and judge's order thereon might be made. As the 
case is rare in practice, some provision may be made before 
the defect is felt. As to suggestions of the death of either 
party, see itfia, "Abatement," 151. The entry of proceed- 
mgs on the record for trial or on the judgment roll is the first 
entry of the proceedings, or of any part thereof upon record. 
(R. H. T. 4 WilL IV. r. 15 ; Hodges v. Difey, 7 Dowl. 555,) 

Any irregularity in the issue will of course be amendable 
under sect. 222, or it will be waived by delay in applying to 
set it aside. (See Cooze v. Neumegen, 9 M. & W. 290 ; Emery 
V. Howard, 9 M. & W. 108.) Care should be taken that the date 
of the writ is correctly inserted. (See Whipple v. Manley, 1 M. 
& W. 432 ; White v. Farrer, 2 M. & W. 288 ; Farwig v. Cock- 
erton, 3 M. & W. 169.) And the statutes of amendments as 
to misjoinder of issue, miscontinuance, discontinuance being 
cured by verdict, would also apply. (32 Hen. VIII. c. 30.) 

o2 
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In cases under 8 & 9 WilL III. c. 11, the issue should con- 
tain the suggestions of breaches on which the plaintiff means 
to rely. (Emertey y. Jackson, 8 T. R. 255 ; and see sect. 96^) 



When to be 
giren. 



Time for 
notice of 
trial and 
inquiry. 



XIV. Notice OF Trial. 

Notice of trial as a general rule cannot be given until issue 
is joined, and the usual practice is to give it when issue is 
delivered by indorsing it thereon. A term's notice will be 
necessary where no proceedings have been taken for more 
than a year after issue joined. The plaintiff will in general 
be allowed to exercise his own discretion as to whether he 
will have the issues in law or the issues in fact first decided. 
(See mpra, 91.) By the R. G. H. T. 2 Will. IV. r. 59, which 
will, it is presumed, still be applicable " in all cases where the 
defendant demurs to the plaintiff's declaration, replication or 
other subsequent pleading, the defendant's attorney, or the 
defendant, if he plead in person, shall be obliged to accept 
notice of executing a writ of inquiry on the back of the join- 
der in demurrer ; and in case the defendant pleads a plea in 
bar, or rejoinder, &c., to which the plaintiff demurs, the de- 
fendant's attorney, or the defendant, if he plead in person, shall 
be obliged to accept a notice of executing a writ of inquiiv 
on the back of such demurrer.' ' The issue must be completed. 
Thus where the declaration contained two counts, and the 
issues on the first count were complete, but the second resulted 
in two surrejoinders, concluding to the country, die plaintiff 
added similiters, and delivered issue, with notice of trial for 
the 7th August On the 6th the defendants returned the issue 
and notice of trial, having demurred to one surrejoinder, and 
delivered a rebutter to the 'other. On the 7th the plaintiff 
redelivered the issue stating that he should rely on the notice 
of trial and issues in fact The plaintiff then entered a remit- 
titur as to the proceedings demurred to, tried the cause and 
(the defendants not appearing) obtained a verdict ; but it was 
held, that the issue was incomplete on the 7th ; that the notice 
of trial for that day was therefore void, and it could not be 
rendered valid by any subsequent proceedings. (Poole v. Pain, 
15 Jur. 1197 ; 2 L. M. & P. 609.) To establish as much as 
possible uniformity of procedure, and lessen the chance of 
mistake, the folloyring provisions are made: — 

^^ And with respect to notice of trial and inquiry, and 
countermand thereof, be it enacted as follows : 

97. '^ Ten days notice of trial or inaoiry shall be given, 
and shall be sufficient in all cases, whether at bar or nisi 
prius, in town or country, unless otherwise ordered by the 
court or a judge." 
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xh formerly had different meaningSi viz. in ^W>t 
r days (H. T. 2 Will. IV. r. 58), and in town 
r six days, according as eight, ten, or four- 
uired for fiill notice. But it will probably 
e period as is sufficient for a countermand, 
sect. 98, and Barnes, 301). Even where "ifng-^ 
iposed of taking short notice of trial if neces- sary." 
i the plaintiff to show the necessity of a shorter 
ordinary one. Thus where the defendant being 
IS, the plaintiff delivered a replication on the 
which on the 19th he abandoned, and delivered 
the nmiliter added ; on the 21st obtained an order 
the sheriff; on the 23rd delivered the issue, with 
for the 28th ; and on the latter day tried the 
efended, and obtained a verdict, the court set it 
_^^^ sts, on the ground that the plaintiff had had time 
* .-Ta^^T*/ wdinary notice. (Drake v. Pickford, 16 M. & W. 

^ "f M> ?y^^ fo™^ of words is necessary to constitute a good Form of no- 

j^ ^^^''f trial, but it should clearly inform the party when and **•'*• 

nx^^^j^ cause is to be tried. (Cory v. Hotsorif 19 L. J. 250, 

'«A A T L M. & P. 23.) If for toe sittings after term at 

jrJ Tu E^' ^^ ™"** specify whether the trial is to be had at the 

*"*"**7 of the sittings, or on the adjoiumment day. (R. E. T. 

HI. Q. B. ; R. H. T. 1 Will. IV. ; R. H. T. 31 Geo. III. 

The omission to do this would be an irregularity which 

however, be waived by the conduct of the defendant 

that he considered the notice to apply to one or other 

sittingg. ( Yomge v. Fisher ^ 2 D. N. S. 637.) In Benthall 

(1 D. & L. 599), a notice given on the first day of 

Term, 1844, for trial at the second sittings next Hilary 

, was held to be a notice of trial for Hilary Term, 1845 ; 

a verdict taken in the absence of the defendant in Hilary 

/i^i^«m, 1844, <vas set aside. A notice by continuance, which is 

fa ^ *8 8uch, may be good as an original notice, if given in 

TiWiff'"®^^^^' time (Tyie v. Stevensm, 2 W. Bl. 1298; Ginger v. 

riikf' ^^^.' 5 1>. & L. 554 ; Cory v. HoU&riy 19 L. J. 250, Q. B.) ; 

^11 which lajst case a first notice of continuance, bad as such, 

vas held to be an original notice, and well continued by a 
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continu- 
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subsequent notice of continuance. Where a particular sittings 
is mentioned in the order, it will not authorize the short notice 
for any other. {Slatter v. Pmnter, 8 M. & W. 672 ; White v. 
Ckxrkf 8 Dowl. 730.) If the notice indorsed upon the issue 
be for one day, and a separate notice for another be delivered, 
the notice is irregular {Kerry v. Reynolds, 4 Dowl. 234f) ; but the 
plaintiff may, if he has time, give a fresh notice without with- 
drawing a ][Hrevious irregular one. (FeU v. Tyne, 5 DowL 246.) 

The notice must be given to the defendant if he appeared 
in person, or left at the address stated in the appearance (see 
suprOf 40) to the attorney, if by attorney;, but if his attorney's 
address be unknown, a cc^y should be left at the address of 
the defendant as well as at the attorney's place of abode men- 
tioned in the master's book. If there are several defendants, 
notice must be given to each, or their respective attomies. 
Actual personal service is not necessary. But in two cases 
service on a female, who was the housekeeper of the house in 
which the attorney's offices were, it not being i^own to have 
reached the attorney, has been held insufficient {Broum v. 
midbore, 8 Dowl. 592 ; Peddie y. Pratt, 7 Scotf s N. R. 894.) 
Where the attorney's defendant dies after notice of trial g^ven, 
the cause may be tried without any fresh notice. {Ashley v. 
Brown, 1 L. M. & P. 451 ; 19 L. J. 477, Q. B.) 

When hindered by a n« recipuUur fix>m trying at the sittings 
named in the notice, the plaintiff may in tiie Queen's Bench 
try at the next sittings, (i. e, a new not an adjourned sittings,) 
upon giving notice thereof before the rising of the court at the 
former sittings. (R. M. 4 Anne, 1705 ; Ketch v. Burton^ 2 D. 
N. S. 958.) 

98. ''A countermand of notice of trial shall be given 
four days before the time mentioned in the notice of trial, 
unless snort notice of trial has been given, and then two 
days before the time mentioned in the notice of trial, 
unless otherwise ordered by the coort or a judge, or by 
consent.^' 

The time for giving a countermand varied formerly, but will 
now be uniformly four days, or two days if a shorter notice than 
ten days have been given. These days will be reckoned one 
inclusive and the omer exclusive, and they must be business 
days, so that a two days' notice for Monday could not be given 
on Saturday. {Rose v. Macgregor, 12 M. & W. 517.) Unless 
otherwise ordered, it may be given either in town or country, 
that is, either the attorney or the ag^ent may give it either in 
town or country, although the agent in town is the attorney on 
the record. {Cheslyn v. Pearee, 1 M. & W. 56; Margeteon ▼. 
Rush, 8 DowL 388.) 

In London and Middlesex the plaintiff might formerly, within 
the same time that he could have countermanded, have con- 
tinued his notice for the next fresh sittings {Forbes v. Crow, 1 
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M. & W. 4S5)t but then tiiere was no short notice of counter- 
mand. If this principle is followed, there might now be a 
notice by continuance at the same time as a notice of counter- 
mand, t. e. two days, in case of short notice. It can only be 
given once a term. {Wyatt v. Stockerif 8 A. & E. 803.) It 
may be given on a trial before the sheriff. ( Wilson v. Nesbitt, 
1 Dowl. N. S. 675.) The days must be reckoned the one in- 
clusive and the other exclusive, and Sunday was held not to 
be counted. {Rose v. Macgregor, 12 M. & W. 517.) A notice 
which is bad as a continuance, as for being the second given 
within the term, may yet be good as an o^nnal notice if given 
in suflRcient time. (Tyte v. Stevenson^ 2 W. Bl. 1298 ; Cory v. 
HoUony 19 L. J. 250, Q- B. ; Ginger v. Pyecrofl, 5 D. & L. 554.) 
The retainer of an irregular notice is no waiver of the irregu- 
larity (Dignam v. Ibbetsont 3 M. & W. 431) ; but it would of 
course be waived by appearance at the trial. 

Fresh notice is not necessary where a cause is made a presh no- 
remanet from one sittings to another (Ham v. Gregf 6 B. & C. tioe. 
123), or put off by order of nisi prius (Shepherd v. Butler, 1 
D. & R. 15), or after the removal of an ii\j unction (Stockton 
and Darlington Railway v. Fox, 6 Exch. 127 ; 20 L. J. 96, Exch.); 
and it would seem to be unnecessary, where the defendant gives 
notice under sect. 101, although formerly it was necessary after 
a peremptory undertaking, (^eld v. Weeks, 1 H. Bl. 222.) It 
is necessary when the cause has been made a remanet at the 
assizes (Gains v. Bilson, 4 Bing. 414), or where trial has been 
p<»tponed by rule of court either generally or to a particular 
day (Jacks v. Meyer, 8 T. R. 245 ; ElUs v. Fowler^ 2 W. Bl. 
798), or where a new trial is ordered (Bingley v. Mallison, 3 
Dougl. 402). 



XV. Costs of thb Day. 

d0. ^' A rule for costs of the day for not proceeding costs of the 
to trial pursuant to notice, or not countermanding in day. 
sufficient time, may be drawn up on affidavit, without 
motion." 

The defendant may move for this rule although he has given 
notice of trial by proviso (Blow v. Wyatt, 4 M. & W. 407), 
and the plaintiff in such cases might also have his costs (t&.), 
but he is not entitled to move if the cause is made a remanet ; 
and the giving liie costs is a matter of discretion with the 
court, and have been refused where the defendant had not 
allowed the trial to take place after the record had been with- 
drawn by mistake (Pope v. Fleming, 5 Exch. 249 ; 19 L. J. 
268, Exch.), or refiised to consent to an amendment which 
could not have prejudiced him. (Sleeman v. Governors qf ike 
Copper Mines qf England, 5 D. & L. 451 ; 17 L. J. 113, Q.B.) 
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The rule as to a tenn's notice does not apply to a rule for costs 
of the day, which may be made at any time before the plain- 
ti£f has obtained his debt and costs {RetUl v. Lucock, 2 C. & M. 
337.) The affidavit should show when the action was com- 
menced, issue joined, and notice of trial ^ven, and that the 
plaintiff did not proceed to trial or countermand ; and it need 
not show that costs have been actually incurred by the defend- 
ant (Powell V. JameSf 12 M. & W. 100 ; and see Chitty's Forms, 
606.) The practice varied as to this motion. In the Queen's 
Bench no cause could be shown against the notice upon which 
the rule was made (Alden v. Story ^ 2 Dowl. N. S. 335) ; in the 
Common Pleas it was a rule absolute in the first instance 
{RusseU Y. Hill, 6 Jur. 106); while in the Exchequer it was a 
rule nisi, which made itself absolute unless cause was shown 
in four days (Robinson v. Robinson, 3 Dowl. 177) ; but it is pro- 
bable that in ^ture the practice will be uniform, and the affidavit 
only required. A pauper, although not dispaupered, " may 
be called upon by a rule to show cause why he should not pay 
costs'* (Reg. Gen. H. T. 2 Will. IV. r. 69) ; and this may still re- 
quire a substantive motion, as it is in derc^ation of the pauper's 
exemption from costs. The payment of costs of the day may 
be enforced by execution at once, upon the master's allocatur, 
under 1 & 2 Vict c. 110, s. 18 (Hodgson v. Pater son, 2 D. N. S. 
129); but not by making the payment a condition precedent 
to the plaintiff 's taking the cause down to trial, except under 
special circumstances, as where the plaintiff was a pauper, 
and resided out of the jurisdiction. (Cross v. London Insurance 
Company, 18 L. J. 72, Q. B.) By analogy with the old practice, 
this motion, and the proceedings substituted for the judgment 
as in case of nonsuit by sect. 102, will not be allowed for the 
same default (See Reg. Gen. H. T. 2 Will. IV. r. 69.) 



Statute 14 
Geo. 2, c. 17, 
as to Judg- 
ment in case 
of nonsuit 
repealed. 



Proceeding 
-where plain- 
tiff neglects 



XVI. Judgment for not proceeding to Trial. 

And with respect to judgment for default in not pro- 
ceeding to trial, be it enacted as follows :— 

100. ''The act passed in the fourteenth year of the 
reign of his majesty King George the Second, intituled 
' An Act to prevent Inconveniences arising from Delays 
of Causes after Issue joined/ so far as the same relates 
to judgment as in the case of a nonsuit, shall be and the 
same is hereby repealed, except as to proceedings taken 
or commenced thereupon before the commencement of 
this act. 

101. '*V^here any issue is or shall be joined in any 
cause, and the plaintiff has neglected or shall neglect to 
bring such issue on to be tried, that is to say, 
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'* in town causes where issue has been or shall be joined ^o i>nns ^ 
in, or in the vacation before, any term, for instance, ^^eS! ^ 
Hilary term, and the plaintiff has nefi[lected or shall 
neglect to bring tiie issue on to be tried during or before 
the following term and vacation, for instance, Easter 
term and vacation, 

** and in country causes where issue has been or shall be 
joined in, or in the vacation before, Hilary or Trinity 
term, and the plaintiff has neglected or shall neglect to 
bring the issue on to be tried at or before the second 
assizes following such term, or if issue has been or shall 
be joined in, or in the vacation before, Easter or 
Michaelmas term, then, if the plaintiff has neglected or 
shall neglect to bring the issue on to be tried at or 
before the furst assizes after such term, 
^' whether the plaintiff shall in the meantime have given 
notice of trial or not, 

'*' the defendant may give twenty days notice to the 
plaintiff to bring the issue on to tie tried at the sittings 
or assizes, as the case may be, next after the expiration 
of the notice ; 

'^ and if the plaintiff afterwards neglects to give notice 
of trial for such sittings or assizes, or to proceed to trial 
in pursuance of the said notice given by the defendant, 
the defendant may suggest on the record that the plain- 
tiff has fiiiled to proceed to trial, although duly required 
so to do (which suggestion shall not be traversable, but 
only be subject to be set aside if untrue), and may sign 
judgment for his costs ; 

'^ provided that the court or a judge shall have power to 
extend the time for proceeding to trial, with or without 
terms." 

Under this section the following would be the periods for 
town and country causes respectively, 

Town Causes. To be tried not later than 

Issue joined in 



Vacation before Hilary Term . 

Hilary Term 

Vacation before Easter Term . 

Easter Term 

Vacation before Trinity Term . 

Trinity Term 

Vacation before Michaelmas . ^^ g.^^j ^^ ^jj 

1 erm ^ Tprm 

Michaehnas Term J ^®™' 



g5 



The Sittings after Easter 
Term. 

The Sittings after Trinity 
Term. 

The Sittings after Michael- 
mas Term. 
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Country Causes. To be tried twt later than 

Issue joined in 
Vacation before Hilary Tenn . 

Hilaiy Term ..... . . . . .^. ^ ^^ Summer Assizes. 

V acation before Easter Term . 

Easter Term 

Vacation before Trinity Term. 

Trinity Term 

Vacation before Michaelmas y The Spring Assizes. 

Term 

Michaelmas Term 

After these periods the defendant must give the plaintiff 
twenty days notice to try at the next sittings or assizes, and 
on his default, he ¥rill be absolutely entitled to judgment for 
his costs, unless the time for proceeding to trial be extended. 
As prior to the 14 Geo. II. c. 17, the defendant had no other 
course but to take down the cause by proviso, it is appre- 
hended that this judgment will not avail in any way as a 
judgment upon the issues raised, and if so, the cause will not 
be disposed of by the judgment, and the plaintiff would on 
the one hand be unable to commence a fresh action, and the 
defendant, if he desired the issues to be determined, must 
take the cause down by proviso, for by section 

116. '^ Nothing herein contained shall affect the rieht 
of a defendant to take down a cause for trial, after de- 
fault by the plaintiff to proceed to trial, according to the 
course and practice of the court ; and if records are 
entered for trial both by the plaintiff and the defendant, 
the defendant's record shall be treated as standing next 
in order after the plaintiff's record in the list of canses, 
and the trial of the cause shall take place accordingly." 

These proceedings are substituted for those under 14 Geo. 
II. c. 17, and no doubt will be regulated by the old practice 
so far as it is applicable. They may be taken in all existing 
actions, whether issue was joined before or after October 24th. 
The former statute — the words being " in any action or suit at 
law, where the plaintiff hath neglected to bring such issue 
to be tried according to the practice of the court," was held 
not to apply to replevin, quare impedit, or error in fact (see 
Chitty's Arch. ii. 1298,) because the record could be taken down 
without a proviso, but it included proceedings under the 
Tithe Act {Sandys v. Mayor, Sfc, qf Bewrky, 12 M. & W. 
568,) and the General Inclosure Act {Hancock v. Earl qfCar- 
lisle, 19 L. J. 45, Exch.), and trials before the sheriff, at the 
same period as in other cases. {Harrison v. Jones, 11 M. & 
W. 105.) The record must be complete (Brook v. Lhyd, 1 M. 
& W. 552), and as to all the defendants {Jackson v. Utting, 10 
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M. & W. 640) ; and the death of a co-plaintiff or co-defend- 
ant must be suggested on the record. {LartMn t. Buckle, 1 
I«. M. & P. 740 ; Pinhu v. Sturch, 5 C B. 474.) A defendant, 
alter judgment by default against a co-defendant, may give 
the notice (Stuart v. Rogers, 4 M. & W. 649 ; Hadrick v. Heslop, 
16 L. J. 442, Q. B.) ; and each of several defendants who have 
appeared separately may proceed, even although the others 
have obtained a rule for costs of the day for the same default. 
{Bridgrford v. Wisemtm, 16 M. & W. 439; Rhodes v. Thomat, 
2 D. & L. 553.) Where there are issues in law as well as 
fisust, the time b^ins to run from the disposal of the former. 
(OiHsp V. AttweU, 19 L. J. 416, Q. B. ; 1 L. M. & P. 454.) 

When the cause has been tried or taken down to trial and Bight to 
made a remanet at the assizes, or not tried from the absence give notice 
of special jurors, the defendant will be barred of his right oux^d, 
under this section, for the plaintiff has brought the issue on 
to be tried (see cases Chitty's Arch., i. 1300); but it is not so 
where the cause is made a remanet at the sittings. (Gadd v. 
Bennett, 3 B. & Aid. 709 ; Macintyre v. Somers, 14 M. & W. 
102.) So the defendant will be held to have waived this Wsiver. 
right if he has by his own conduct caused the delay, as if the 
notice of trial be countermanded, or the trial postponed in 
consequence of negociations for a settlement, or the record 
withdrawn at his request. (Jenkins v. Charity, 2 Dowl. 197 s 
AOmry v. Fellowes, 9 Dowl. 326 ; Fosherry v. Butler, 2 D. N. 
S. 390.) So if the record is withdrawn upon a reference 
being agreed to, although not carried out in consequence of 
the plaintiff's default (Hansford v. Eoans, 4 M. & W. 5%5) ; or 
if he has obtained a commission to examine witnesses, which 
is not returned. (Bordier v. Barrett, 2 D. & L. 370). It has 
been held, however, that after a subsequent default the judg- 
ment could be moved for (Garven v. Birch, 1 1 M. & W. 544} ; 
and in Dobson v. Brocklehank (21 L. J. 96, Exch.), it was de- 
cided, that where, subsequent to the removal of an injunction 
obtained by the defendant, the plaintiff gave notice of trial 
but did not try, the defendant was entitled to move, and the 
court intimated their opinion that the time for proceeding to 
trial would run from the removal of the injunction. 

Formerly the objections to the defendant's obtaining judg- 
ment were brought forward on showing cause, but as the 
judgment will now be signed upon the suggestion, the plain- 
tiff would be obliged to make a substantive application to set 
that aside. It may therefore be advisable in some cases, if 
the courts will allow it, to make an application to set aside 
the notice, instead of waiting until the judgment is signed. 
It remains to be seen whether the courts will put the same 
wide construction upon these provisions as upon the former 
statute, under which, as has been often said, "almost any- 
thing would do" to discharge the rule for jud|;ment upon 
giving a peremptory undertiddng, and the practice, even as 
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to a default in complying with a peremptory undertakings 
was far from strict or uniform, e. g. the absence of a material 
witness, his name not being mentioned, was held a su£Bcient 
excuse in Wilkinson v. fViUats (18 L. J. 4, Q. B.), but insuffi> 
cient, it not being stated that he was a necessary witness, in 
Levien v. Heathtvaite{\5 Jur. 660). See also Baldwin v. Pad- 
wick (19 L. J. 15, Q. B.) and as to the plaintiff's insolvency 
Gavin v. Allan (21 L. J. 80, Exch., and cases there cited). 
Where the defendant's insolvency was made an excuse, it 
must have been sworn that the plaintiff did not know it until 
after action brought, and had taken no steps subsequently. 
(See Chitty's Arch. ii. 1308.) It was however settled that 
a peremptory undertaking did not bind the plaintiff to try 
at all events (Lumley v. Dubourgf 14 M. & W. 295), and the 
proviso at the end of sect 101 would probably be construed 
to give power to extend the time as often as circumstances 
require. It would be useless to go more fully into the various 
cases, as the general principle upon which this section is 
to be construed must soon be settled. There may, however, 
be a difficulty without some new rule of court as to the entry 
of the suggestion. By the R. H. T. 4 Will. IV. r. 15, the old 
practice of entering the issue on the roll prior to the entry for 
trial was abolished (see Hodges v. Dilej/t 7 Dowl. 555), and 
unless it should be held that the plaintiff may still be com> 
pelled to make up the plea roll independently of that rule, 
there would be no record upon which to enter the suggestion. 
According to the words of the statute, the following sug- 
gestion would seem to be sufficient : 

** And the defendant alleges and gives the court to understand 
and he informed that the plaintiff has failed to proceed to trials 
although duly required so to doj aecording to the Common Law 
Procedure Act, 1852." 

It might perhaps be as well that the fact of the twenty 
days notice should also be stated in it 



XVII. Admission op Documents. 

A material alteration has been made in the mode of obtain- 
ing admission of documents by the following enactments in 
lieu of H. T. 2 Will. IV. r. 6. 

'^ And with respect to the admission of documents, be 
it enacted as follows : — 
AcTmission of 117. " Either party may call on the other party by 
documents, notice to admit any document, saving all just exceptions ; 
and in case of refusal or neglect to admit, the costs of 
proving the document shall be paid by the party so neg- 
lecting or refusing, whatever the result of the cause may 
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be, unless at the trial the judge shall certify that the 
refosal to admit was reasonable ; and no costs of proving 
any document shall be allowed unless such notice be 
given, except in cases where the omission to give the 
notice is in the opinion of the master a saving of ex- 
pense." 

118. ''An affidavit of the attorney in the cause, or Proof of ad- 
his clerk, of the due signature of any admissions made in miulom. 
pursuance of such notice, and annexed to the affidavit, 

shall be in all cases sufficient evidence of such admis- 
sions." 

119. '^ An affidavit of the attorney in the cause, or Proof of no- 
his clerk, of the service of any notice to produce, in *»<* ^ p'®- 
respect of which notice to admit shall have been given, 

and of the time when it was served, with a copy of such 
notice to produce annexed to such affidavit, shall be suf- 
ficient evidence of the service of the original of such 
notice, and of the time when it was served." 

These clauses will attain the object sought by the former 
rules at much less expense, for no summonses or orders will 
be required ; and the last proviso, which is new, will prevent 
the letter of the rule being followed to the disregard of its 
object, e, g. where the proof would be given by a witness 
necessarily called for another purpose (a). Subject to this 
exception the rule will apply to every document which a party 
purposes to adduce in evidence, and which is receivable 
whether in his custody or control or not, and although the 
document is put in issue by the pleadings and alleged to be a 
forgery. (Spencer v. Borough, 7 M. & W. 425.) The admis- 
sion of the correctness of a copy does not supersede the neces- 
sity of producing the original, for it only secures the accuracy 
of the secondary evidence, but does not give it the effect of 
primary evidence. (Sharpe v. Lamb, 11 Ad. & E. 807.) The Eflfect of 
stamp may still be objected to ; ( Fane v. Whittington, 2 D. admission.' 
N. S. 757;) but if the document be described and admitted 
as a counterpart, although in fact a lease, the admission is 
conclusive. {Doe v. Stnith, 8 A. & E. 255.) So the admission 
of a deed precludes any objection on the ground of apparent 
alterations or interlineations. {Poole v. Pain, 1 Car. & M. 69 ; 
Freeman v. Steggall, 19 L. J. 18, Q. B.) So an admission ** of 
a bill accepted by A. for B." would admit A.'s authority to 
accept ( Wilkes v. Hopkins, 1 C. B. 737.) The certificate of 
the judge (i. e. of the superior courts, sect 222) at the trial is 
required to avoid the costs of proof; and according to analo- 



(a) The Commissioners mention one case in which the expense of 
proof by a witness would have been 10«. 6d., while the costs legally due 
imder t&e rule would have been 78/. 
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gouB deciBions, the sheriff or other presidiiig officer could not 
give such certificate, although the enacting clause will equally 
apply to trials before the sheriff. (Pritchard v. M*GiU, 2 M. 
& W. 380.) Ancient records of a public nature which require 
translation and explanatioui as also affidavits filed in Chancery, 
which are used at a trial for the purpose of checking the testi- 
mony of the deponent, have been held not to be within the 
rules ; and the costs of a witness called to translate the records, 
and of an officer of the court who produced the affidavits, 
have been allowed, without any notice to admit {Bastard v. 
Smith, 10 A. & E. 213.) The form of notice hitherto adopted 
may be used, and opportunity of inspection should be g^ven, and 
if the documents are not in the possession of the party giving 
the notice the expenses of going to inspect them should be 
tendered. (Bastard v. Smith, ut supra,) 
Proof of ad- The admissions should be signed by the party appearing in 
minioiiB. person or his attorney, and the clerk managing the action, for 
he would probably have authority for this purpose, (see Taylor 
V. Willans, 2 B. & Ad. 845,) and should be annexed to the 
affidavit of the signature. But if the admissions be not made, 
the notice to admit must be proved as any other notice. And 
although by sect 1 19 the service of any notice to produce may 
be proved by a similar affidavit if the notice to admit has in- 
cluded such notice to produce, yet it may be argued that the 
notice to admit must itself be proved independently of these 
sections ; and, if so, the benefit to be derived firom this section 
is not apparent An admission once made will enure for any 
subsequent trial of the cause, (Elton v. Larkins, 5 C. & P. 305,) 
and so also will a notice to produce "at the trial of this 
cause." (Hope v. Beadon, 21 L. J. 25, Q. B.) A notice to 
produce may be given in court while the cause is being tried. 
(Dwyer v. CoVins, 21 L. J. 225. Exch.) 

In the 0. -B. [or " C. P." or " Exch, qfPUas,"'] 

Between A. B., plaintiff, and C. D., defendant, 

lEuF,, of , gentleman, [or clerk to , qf , 

gentleman^, attorney for the above-named plaintiff [^or defendant^ 
maketh oath and saith, that he did in pursuance qf the Common 
l^ttv Procedure Act, 1852, on the day of , A. d. 1852, 

serve the drfendant, [or G. H., attorney to the above drfendant'], 
with a notice, a true copy of which, marked A., is hereunto an- 
nexed, to admit the severed documents therein specified, saving all 
just exceptions, and that the said defendant [or G. H.], did, om 
the day of last, in pursuance qfthe said notice, agree to 

make the (tdmissUms in the paper writing marked B., hereunto 
annexed; and this deponent further says, that the name of the 
drfendant [or G. H.], set and subscribed to the said paper writing 
marked B., is in the proper handwriting of the said drfendant [or 
G.H.] 

Sworn, 4*0. 
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Affidavit as to Notice to produce (a). 
In the Q. B. [or " C. P.," or "ExcJl qf Pleas.''] 

Between A. B., PUmUiff, and C. D., Drfendant. 

E. Fv of , gentleman, attorney to the above named plain' 

tiff [or drfendant'}, [or clerk to , gentleman, attorney fir 

the above named plaint^ or drfendant^, maketh oath and saith, 
thai he did at o'clock in the morning, on the day rf 

, A. D. 1852, eerve upon the drfendant [or G. H., the at- 
torney for the above named drfendani], a notice to produce, a true 
copy of which is hereunto annexed, and in reepect qf which taid 
notice to produce notice to admit was given on the day <f 

last. 

Sworn, S^c, 

XVIII. Nisi Prius Recobd. 

The issue having been made up, and notice of trial duly 
given, the nisi prius record will be made up by the attorney. 
It will still be the tenor of the record sent to the justices of 
assize, pursuant to the 14 £dw. III. c. 16 ; but as the writs of 
venire &cia8, distringas, and habeas corpora are abolished (sect 
105), there will in future be no nisi prius clause in it at all. 
It will be a mere transcript of the issues on parchment, toge- 
ther with a printed panel of the common and special jurors 
annexed thereto (see sects. 106 — 108). The unnecessary ex- 
pense of sealing and passing is saved by the following enact- 
ment : — 

'^And with respect to the nisi prius record^ be it 
enacted as foUows : — 

102. " The record of nisi prius shall not be sealed or NW Prius 
passed, but may be delivered to the proper officer of the S*£J^^ 
court in which the cause is to be tried, to be bv him orpaued. 
entered as at present, and remain until disposed of.'' 

103. '' Hecords of the superior courts of common law Trials in 
shall be brought to trial and entered and disposed of in JJJ^j^e' 
the counties palatine in the same manner as in other 
counties.'* 

No mittimus will therefore be requisite, but the record will 
be delivered at once to the proper officer of the court The 
extensive powers of amendment given by sect 220 render a 
reference to the numerous cases of amendments of the nisi 
prius record unnecessary. (See Chitty'sArchb.i. 340,341.) It 
niay be mentioned however, that the insertion of ** by statute'* 
^ I - II ii ' ... .1 1 .^ 

(a) It will be obaerved that we have adopted here the more liberal 
Mmstniction of the section, so as to render independent proof of Uie 
notice to admit unnecessary, but the point is open to doubt. 
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opposite a plea of not guilty has been refused, it not being 
proved to have been in the plea. {Fomum v. Dawes, 1 C. & 
M. 76.) The fee of 6«. 8^ to the judge's marshal at the 
assizes, and all other payments upon the circuits to or to the 
use of the judges, are abolished by 14 & 15 Vict, c 73, s. 28 
(The Nisi Prius Officers Act) ; and by sect 31 the fees here- 
tofore received on the circuit by the marshal's man and the 
judge's bailiff respectively are also abolished ; and no fee, 
gratuity, or reward whatsoever is to be demanded or accepted 
by any one exercising or claiming to exercise either of the 
said offices, or by any servant or other person attending the 
circuit in any subordinate office or employment (a). 



XIX. Jury and Jury Process. 

" Aod with respect to juries and jury process, be it en- 
acted as follows : 

104. " The several writs of venire faciaajuratores and 
distfingas JuratoreSf or habeas corpora iuratarum, and 
t^e entry jurata ponitur in respectu, shall no longer be 
necessary or used. 

105. '^ The precept issued by the judges of assize to the 
sheriff to summon jurors for ue assizes shall direct that 
the jurors be summoned for the trial of all issues, whether 
civil or criminal, which may come on for trial at the as- 
sizes ; and the jurors shall thereupon be summoned in like 
mannef as at present. 

106. ^^ A printed panel of the jurors summoned shall, 
seven days before the commission day, be made by the 
sheriff, and kept in the office for inspection ; and a printed 
copy of such panel shall be delivered by the sheriff to 
any party requiring the same, on payment of one shil- 
ling, and such copy shall be annexed to the nisi prius 
record." 

Common There has b en much confusion as to the mode of summon- 

Juries. |ug juries for civil trials (see Appendix to Commissioners' 

Report, pp. 119, 122, 131); but the course will now be for 

Judge's pre- the judges of assize to issue a precept fifteen days before tlie 

cept. assizes (see Report, p. 119) for the sheriff to summon jurors 

for the trial of all issues, whether civil or criminal ; and they 

should be summoned ten days at least before the day on which 

they are to attend (see 6 Geo. IV. c. 50, s. 25) ; and the other 

provisions of that act as to summoning two sets, &c. will also 



Jury process 
abolished. 



Precepttto 
summon 
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civU as well 
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(a) The other sections of this statute, so far as they are material, will 
be found at the end of the volume. 
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apply. The panel of those summoned will be made out by 
the sheriff seven days before the commission day, and placed 
in the undersheriff 's office for inspection of me parties or 
their attomies without fee. (See sect 19.) A copy of such 
panel is afterwards to be annexed to the record. (Sect 106.) 

108. '' The precept issued by the judges of assize as special juries 
aforesaid shall direct the sheriff to summon a sufficient *?' *^® "- 
number of special jurymen, to be mentioned therein, not '^ * 
exceeding forty-eieht in all, to try the special jury causes 

at the assizes ; and the persons summoned in pursuance 
of such precept shall be the jury for trying toe special 
jury causes at the assizes, subject to such right of chal- 
lenge as the parties are now by law entitled to ; 
'^ and a printed panel of the special jurors so summoned 
shall be made, kept, delivered and annexed to the nisi 
prius record, in like time and manner and upon the same 
terms as hereinbefore provided with reference to the panel 
of common jurors ; 

'^ and upon the trial the special jury shall be balloted for, 
and called in the order in which they shall be drawn from 
the box, in the same manner as common jurors: provided 
that the court or a judge, in such case as they or he may 
think fit, may order mat a special jury be struck ac- 
cording to the present practice, and such order shall be 
a sufficient warrant for striking such special jury, and 
making a panel thereof for the trial of the particular 
cause. 

109. " In any county, except London and Middlesex, How ob- 
the plaintiff in any action, except replevin, shall be en- cJ^STfry* 
titled to have the cause tried by a special jury, upon causes, 
giving notice in writing to the deiendant, at such' time as 
would be necessary for a notice of trial, of his intention 

that the cause shall be so tried ; 

^* and the defendant, or plaintiff in replevin, shall be so 
entitled, on giving the like notice within the time now 
limited for obtaining a rule for a special jury : provided 
that the court or a judge may at any time order that a 
cause shall be tried by a special jury, upon such terms as 
they or he shall think fit. 

112. " Where notice has been given to try by special Notice to 
jury, either party may, six days before the first day of jJjS^JL"' 
the sittings in London or Middlesex, or adjournment day speciJ^jury. 
in London, or commission day of the assizes, give notice 
to the sheriff that such cause is to be tried by a special 
jury ; and in case no such notice be given no special jury 
need be summoned or attend, and the cause may be tried 
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by a coxmnon jury^ Unless otherwise ordered by the court 
or a judge. 

113. ''In all cases where notice is not given to the 
sheriff that the cause is to be tried by a special jnry, and 
by reason thereof a special jury is not summoned or does 
not attend, the cause may be tried by a common jury, to 
be taken from the panel of common jurors, in like manner 
as if no proceedings had been had to try the cause by a 
special jury." 

The precept therefore must also in future specify the num* 
ber of special jurors to be summoned by the sheriff, and, ac- 
cording to the literal construction of sect 108| taken tc^tfaer 
with sect 106, the panel of the special jurors summoned is to 
be made out by the sheriff, and kept in like time and manner 
as the panel of the common jurors, i. e. seven days before the 
commission day. But sect 112 enacts, that either party may 
give notice to the sheriff six days before the commission day, 
and in case no such notice (i. e, six days) be given, no special 
jury need be summoned or attend. What notice to die sheriff is 
referred to in sect 113 is not apparent: and as the sections 
stand, it seems that, although the jurors may not be liable to 
fine for not attending, if the sheriff has not had the six days' 
notice, yet the sheriff must in all cases sununon them ; for 
otherwise he will be unable to make out a panel of the special 
jurors summoned, in like time and manner. Formerly the 
special jurors were to be summoned three days at least ; but 
this cannot now be sufficient without disregard to the plain 
language of sect 108. Moreover, the object of the panel is to 
enable the parties to ascertain whether the jurors are open to 
challenge. The provision in sect 112 as to trial by a common 
jury for the non-attendance of the special jury is limited to 
such non-attendance, by reason of the six days' notice being 
given to the sheriff; so that if none of the special jury at- 
tended, although the notice had been given, the cause would 
go over (Holt v. Meddowcrqfty 4 M, & Sel. 467), or, if tried, 
the verdict would be set aside, even although the defendant 
appeared, if he did so under protest (lb.) Sect 113 does not 
appear to refer to country causes at all, unless it can be in- 
ferred from it that, prior to the sheriff making out the panel 
of the jurors summoned, he is to receive a notice from one or 
other of the parties. 

The only condition precedent imposed upon the plaintiff's 
obtaining a special jury in a country cause is notice in writing 
to the defendant at such time as would be necessary for a 
notice of trial, which, if it means the ordinary notice, would 
be ten days. The defendant or plaintiff in replevin must give 
the notice to the plaintiff or defendant in replevin either before 
notice of trial has been given, or more than six days before the 
day for which the notice of trial has been given. (R. G. T. 
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1 Vict r. 3.) No rule or affidavit will be required. Either 
party may give the six days' notice to the sheriff under sect. 
112 ; but the difficulty of understanding what is meant by that 
section has already been noticed. The proviso at the end of 
sect 109 would apply to particular cases where the defendant 
wished for a special jury, but, being under terms to take short 
notice, would require an order for a special jury before issue 
joined. {Sayer v. Ditfaur, 9 Q. B. 800.) 

107. " The sheriffs of London and Middlesex respec- Common 
tively shall, pursuant to a precept under the hand of a ^don^and 
judge of any of the said superior courts, and without any Middlesex, 
other authority, summon a suBBcient number of common 
jurors for the trial of all issues in the superior courts of 
common law, in like manner as before this act; and seven 
days before ^e first day of each sittings a printed panel 
of the jurors so summoned for the trial of causes at such 
sittmgs shall be made by such sheriffs, and kept in their 
offices for public inspection ; and a printed copy of such 
panel shall be delivered by the said sheriffs to any party ^ 
requiring the same, on payment of one shilling, and sucn ** 
copy shall be annexed to the nisi prius record ; and the 
said precept shall and may be in like form as the precept 
issued by the judges of assize, and one thereof shall suffiice 
for each term, and for all the superior courts f and it shall 
be the duty of the sheriffs respectively to apply for and 
procure such precept to be issued in sufficient time before 
each term to enable them to summon the persons in man- 
ner aforesaid, and it shall be lawful for the several courts, 
or any judge thereof, at any time to issue such precept or 
precepts to summon jurors for disposing of the busmess 
pending in such courts, and to direct tne time and place 
for which such jurors shall be summoned, and all such 
other matters as to such judge shall seem requisite." 

110. '' In London and Middlesex special jurors shall Special juries 
be nominated and reduced by and before the under-sheriff j^^ MidSe- 
and secondary respectively, in like manner as by the sex, how 
master before this act^ upon the application of either «tnick. 
party entitled to a special jury, and his obtaining a rule 
lor such purpose ; and the names of the jurors so struck 
shall be placed upon a panel, which shall be delivered 
and annexed to the nisi prius record, in like manner and 
upon the same terms as hereinbefore provided with re- 
ference to the panel of common jurors ; and upon the 
trial the special jury shall be balloted for, and called in 
tbe order m which they shall be drawn fI^om the box, in 
the same manner as common jurors." 
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This is the only section at all relating to the mode of ob- 
taining a special jury in London and Middlesex, and the 
words ** his obtaining a rule for such purpose" seem to imply 
that the present practice must be followed, except that the 
master wUl have nothing to do with the striking the jury. 
It will be obtained by a side-bar rule taken out in term, upon 
a motion paper signed by counsel (sect. 85 only referring to 
pleadings), except in vacation, when there must also be a 
judge's order, except in the Exchequer. Either party may 
obtain this rule, except that under H. T. 1 Vict r. 3, it will 
not be granted on behalf of any defendant or plaintiff in re- 
plevin, without an affidavit, either stating that no notice of trial 
has been given, or, if it has been given, then stating the day for 
which such notice has been given ; and, in the latter case, no 
such rule is to be granted unless such application is made for 
it more than six days before that day. An appointment will 
then be obtained from the under-sheriff or secondary respec- 
tively, and a copy of the rule and appointment then served 
upon the opposite attorney. And where the cause is to be 
tried at the sittings after term this rule must be served, and 
the cause marked as a special jury cause on or before the day 
preceding the adjournment day in Middlesex and London 
respectively. (See Chitty's Archb. i. 347.) The rule should 
be served early enough to enable the other party, by using 
ordinary diligence in the due course of business, to insure the 
attendance of the special jury, and, if not so served, the rule 
might be set aside upon motion. {Phelps v. Kirbyt 1 D. N. S. 
501.) So also, if the defendant will not proceed to nominate 
the special jury {Devanoge v. Borthwickf 2 L. M. & P. 277 )> 
the under-sheriff or secondary will, on the day appointed, 
have the jurors' book, and the special jurors' list, and numbers 
written on pieces of parchment or card corresponding with the 
names on such list, and which will be put into a box, and 
forty-eight drawn out one after the other, and as each number 
is drawn he will refer to the corresponding number in die 
special jurors' list, and read aloud the name designated by 
the number. Either party may object to such person as inca- 
pacited from serving on the jury, and if the under-sheriff or 
secondary allows the objection, another number will be drawn, 
and so on until forty-eight are nominated. A list may then 
be made out of their names, additions, and abode, and given 
to each party, and the forty-eight reduced to twenty- four, by 
the under-sheriff or secondary respectively, as formerly by the 
master, that is, by striking out twelve names for each party, 
beginning with the plaintiff. There seems no reason, if the 
parties pleased, why this should not now be done at the same 
appointment, or another appointment might be made, in^ which 
case, if either side were absent, the under-sheriff or secondary 
might proceed ex parte. Another appointment might reason- 
ably be required to give an opportunity of inquiring as to the 
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fitness of the jurors nominated. It is now settled by Haidane 
V. Beauclerk (3 Exch. 658 ; 18 L. J. 227, Exch.), and Montague 
Y. Smith (21 L. J. 73, Q. B.), that where the jury is once 
struck the "jury so struck" must, under 6 Geo. IV. c. 50, s. 30, 
be the jury to try the cause, and this although the defendant 
takes no steps to issue the special jury process or summon the 
jurors. Now, however, by section 

111. ''Where the defendant in any case, or plaintiff Remedy for 
in replevin, pves notice of his intention to try the cause fi*^j/\^ar 
by a special jury, and the venue is in London or Middle- by^specSf 
sex, the court or a judge, if satisfied that such notice is Jury. 
ffiven for the purpose of delay, may order that the cause 
be tried by a common jury, or make such other order as 
to the trial of the cause as such court or judge shall think 
fit." 

The giving notice must here mean the serving the rule. 
Fonnerly it was a rule in the Queen's Bench that the notice 
for summoning the special jurors in Middlesex had to be left 
at the office of the sheriff before seven in the evening next but 
one before the day on which the jury was required to attend, 
but under sect 112 unless one or other of the parties gives 
notice to the sheriff six days before the first day of the sittings 
in London or Middlesex, or adjournment day in London, no 
special jury need be summoned or attend, and by section 

113. "In all cases where notice is not given to the if special 
sheriff that the cause is to be tried by a special jury, and iSSmoned, 
by reason thereof a special jury is not summoned or does cause to be' 
not attend, the cause may be tried by a common jury, to *^®^ ^y * 
be taken from the panel of common jurors, in like manner j^!°°" 
as if no proceedings had been had to try the cause by a 

special jury." 

Notices of countermand of special juries should still be left 
at the office before twelve o'clock at noon of the day imme- 
diately preceding the day for which the jury was to have been 
summoned. 

114. "A writ of view shall not be necessary or used, View to be 
but whether the view is to be had by a common or special JJt'writT*^ 
jury, it shall be sufiicient to obtain a rule of the court or 
juc&e's order directing a view to be had ; and the pro- 
ceeding npon the rule for a view shall be itxe same as the 
proceedings heretofore had under a writ of view ; and 

the sheriff, upon request, shall deliver to either party the 
names of the viewers, and shall also return their names to 
the associate for the purpose of their being called as jury- 
men upon the trial. '^ 

This rule will be drawn up by the officer of the court, on the 
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application of the party, without affidavit or motion for diat 
purpose (H. T. 2 Will. IV.r. 63), but the deposit for expenses 
will be required as hitherta (Chitty's Archb. L 351.) The 
rule should contain the time and place of meeting, and the 
names of both the shewers. (See Stonet t. 3ienham, 2 Exch. 
382.) 

Pioeeedlngt 1 15. « The jurors contained in snch panels as aforesaid 

^l^^jj!^" shall be the jurors to try the causes at the assizes and 

aame at be- sittings for wnlch they shall be summoned respectiydy ; 

foie this act. |^d ^j] gQ^.^ proceedings may be had and taken before 

such juries in like manner, and with the like consequences 

in all respects, as before any jury summoned in pursaanoe 

of any writ or writs of venire facias juratores, distringas 

jtaratoreSy or habeas corpora jwraiorumy before this act/' 

It may well be questioned whether these enactments as to 
juries will apply to proceedings on the crown side of the 
Queen's Bench, or where the crown is a party, or to criminal 
proceedings grenerally. Numerous authorities on the question 
of how far the crown is bound when not named in a statute 
will be found in R. v. Wright (1 A. & E. 434), which decided 
that a writ of error lay to the Exchequer Chamber in criminal 
cases, although the crown was not mentioned in 1 WilL IV. 
c. 70. The authorities establish that the proceedings above 
mentioned would not be included in the word " action," and 
see sect 227. (R. v. Wood, 7 M. & W. 571 ; Attorney- General 
v. Donaldson f 7 M. & W. 422.) In teire facias to repeal a 

Eatent, the venire facias issues out of the Court of Chancery, 
ut is returnable in either of the courts under 12 & 13 Vict 
c. 109. That the Court of Queen's Bench can give final judg- 
ment in such scire facias, see Bynner y. Reg, 9 Q. B. 523. 



XX. Tbial. 

No special prorisions are made as to the trial, except those 
already noticed as to the misjoinder and nonjoinder of parties, 
and the extensive powers of amendment given by sect. 222 
are to be exercised by a judge at nisi prius, and may here be 
usefully referred ta 

Arnold- 5222. ^'It shall be lawful for the superior courts of 

common law, and eyery judge thereof, and any judge 
sitting at nisi prius, at all times to amend all defects and 
errors in any proceeding in ciyil causes, whether there is 
anything in writing to amend by or not, and whether the 
defect or error be that of the party applying to amend or 
not ; and all such amendments may be made with or 
without costs, and npon sach terms as to the oout or judge 
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may seem fit ; and aR such amendments as may he neces- 
sary for the purpose of determining in the existing suit 
the real question in ccmtroversy between the parties shall 
he so maaeJ^ 

The 9 Geo. I V. & 15» authorized an amendment of the re- Former tta- 
cord, both in civil actions and misdemeanors, when any tutes. 
variance appeared between any matter in writing or in print, 
produced in evidence, and the recital thereof upon the record, 
upon payment of costs, if any, as the judge should think 
reasonable, then the trial was to proceed. And this power of 
amendment is not restricted to variances not material to the 
merits. (See Smith v. Brandram, 2 M. & Gr. 250.) The 3 & 4 
Will. IV. c. 42, s. 23, (which is still in force if any occasion 
should arise for its use,) was limited to two cases, first, to 
variances between the statements in the record or other docu- 
ment on which the trial is had, and the evidence not material 
to the merits, by which the opposite party could not have been 
prejudiced in die conduct of his action, prosecution, or de- 
fence, which might have been amended on such terms as to 
postponing the cause, on payment of costs, as the judge should 
think reasonable ; and, secondly, similar variances, but such 
as the opposite party might have been prejudiced thereby, 
which might have been amended upon payment of costs and 
withdrawing the record, or postponing the trial, as the judge 
should think reasonable. The power under the 24th section 
of placing a special finding of the facts upon the record might 
also be resorted to if the judge has refused to amend, but tiiat 
is very rarely adopted, from the difficulty of carrying its pro- 
visions into effect (see Gvest v. Elwes, 5 A. & E. 118 ; Chanter 
V. Leese, 5 M. & W. 698 ; Serjeant v. Chqfey, 5 A. & £. 354 ; 
6 N. & M. 819.) It is not necessary to give -the various 
decisions on these statutes, as they ^1 probably be super- 
seded in practice by the wider powers conferred by the 222nd 
section. As now the parties to a cause can be examined, it 
will be much easier to ascertain at nisi prius whether the 
amendment proposed is necessary for the determining the 
real question in controversy between the parties. An amend- 
ment by the court cannot be reviewed by a court of error 
{Cheese v. Scales, 12 M. & W. 685), nor can an amendment of 
the postea by the judge be reviewed by the court, for there is 
no power to compel the production of his notes of the trial. 
(Smtfmrd v. Alcock, 10 lA, & W. 689.) Nor could the tentts 
of the amendment imposed at nisi prius be reviewed by the 
court (See further on this section, ii\fra,) The alteration 
as to the admission of documents, and the evidence of the 
admission and notice to produce have been already mentioned 
(supra, 132.) The application for speedy execution may still 
be made to the judge at the trial, under 1 Will. IV. c. 7) or 
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under s. 120 to the judge who tries the cause, or some other 
judge in the court And under the same section an applica- 
tion may be made for postponement of execution. 
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XXI. Judgment and Execution. 

Important alterations have been made as to the time of 
execution, which must indirectly alter the existing practice 
as to signing final judgment, for that of course must be signed 
before execution. The judgment formerly was, in assumpsit, 
covenant, case, trespass and replevin, that the plaintiff do re- 
cover his damages and costs : in debt, his debt, damages and 
costs ; and in detinue, the value of the goods must have been 
found, or means of ascertaining the value pointed out, because 
the defendant had the option of giving up the goods or paying 
their value. And it was by the recovery of damages that, by 
the statute of Gloucester (6 Edw. I. c. 16), costs were obtained, 
the words of that statute, after giving costs to the demandant 
against the tenant, adding, " this act shall hold place in all 
cases where a man recovers (or is to recover) damages." Now 
by section 

95. '^ In all actions where the plaintiff recovers a sum 
of money, the amount to which he is entitled may be 
awarded to him by the judgment generally, without any 
distinction being therein made as to whether sach sum is 
recovered by way of a debt or damages." 

No ]^rovision is made as to the time of signing judgment, 
or issuing execution after verdict, in a cause tried in term, 
and as the distringas juratores and habeas corpora are now abo- 
lished, the rule of H. T. 2 Will IV. r. 67 (Chitty*s Archb. L 
458), fixing the time for signing judgment on the fourth day 
after the return, will have no application. A rule may probably 
be necessary to fix the time, but even if none be issued, the 
safer course will be to wait the usual four days, if there are so 
many in the term, to give the other side an opportunity to 
move for a new trial, or in arrest of judgment, or non obstante 
veredicto. As will be presently seen, execution may be issued 
in a cause tried out of term in fourteen days, unless a judge 
order it to be hastened or postponed, but there is no provision 
similar to that in 1 Will. IV. c. 7, s. 2, by which a certificate 
for speedy execution was authorized, and judgment was to be 
signed forthwith. This omission ought to be remedied at once, 
for the effect of a judgment in binding lands, &c. is so import- 
ant, that the time it may be entered ought to be defined. It 
will also be necessary to define fi:om what time the fourteen 
days is to run, whether from the day of trial in fact, or the first 
day of the. assizes or sittings, they being for many purposes 
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one day in law. (See Cheetham v. Sturtevant, 12 M. & W. 515 ; 
WMtaker v. WUhey^ 21 L. J. 116, C. P.) Before taxation of 
costs one day's notice must be given to the opposite party, but 
this is unnecessary where the defendant has not appeared in 
person, or by his attorney or guardian (Reg. Gen. T. T. 1 
WilL IV. c. 12, and R. H. 4 WilL IV. c. 17), which last rule 
would still be applicable in cases under sects. 27, 28, tuprat 41. 
In the Exchequer, in cases where a notice of taxation is neces- 
sary, there should also be a copy of the bill of costs, and of 
affidavit of increase, given to uie opposite attorney one day 
previous to the taxation in town causes, and in country causes 
the notice must be given, and a copy and affidavit delivered, 
two days previous to the taxation. (R. M. T. 1830 ; see Chitty's 
Archb. 1386.) Notice given before 9 p.m., for taxation at 12 
on the following day, is a day's notice. {Edmunds v. Catest 4 
M. & W. 66.) The omission to give this notice would not 
make the judgment void, but it would be a mere irregularity, 
and waived by the attendance of the other side at the taxation, 
and so also would any objection as to the time of signing the 
judgment. (Tidd, 9th edit 930; WilkvM v. Perkins, 2 M. & 
W. 315.) Final judgment b said to be signed when the costs 
are taxed and inserted. (Pierce v. Derry, 4 Q. B. 635.) They 
may of course be waived, and judgment signed for the amount 
of the verdict only, and interest will run from the entry of the 
inc^ntur, aldiough the costs are not finally ascertained for some 
time afterwards. (Newton v. Grand Junction Railway Company, 
16 M. & W. 139.) In the Queen's Bench the incipitur is 
contemporaneous with the taxation, and the judgment is not 
given out to the party until he brings back the postea and 
allocatur. 

No rule for judgment appeani to be necessary. 

After the nisi prius record is obtained from the associate. How signed, 
and the postea entered on it, an incipitur of the declaration 
upon a judgment roll, and also on a sheet of paper called the 
judgment paper, the postea, the judgment roll and judgment 
paper, together with an affidavit of increased costs, are to be 
taken to die master, who will tax the costs, and sign judgment 
This was the old practice, and it does not appear to be ditered, 
and sect 206, although found in the part of the statute relating 
to ejectment, is in terms applicable to all judgments under the 
act, and it is as follows : 

206. '^ It shall not be necessary before issuing execu- Fonnai entry 
tion upon any judgment under the authority of this act of judgment 

. /^ ^-t "^ * ^'j. 11 v i*^ • • '^ on the roll 

to enter the proceedings upon any roll, but an incipitur unnecessary 
thereof may be made upon paper, shortly describing the for purposes 
nature of the judgment according to the practice hereto- ^ execution. 
fore used, and judgment may thereupon be signed, and 
costs taxed, and execution issued, according to the prac- 
tice heretofore used : provided nevertheless, that the pro- 
w. H 
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ceedings may be entered upon the roll whenever the same 
may become necessary for the purpose of evidence, or of 
bringing error, or the like." 

Under the Writ of Trial Act, on the return of the writ, costs 
may be taxed, judgment signed, and execution issued forth- 
with, unless stayed by a certificate of the sheriff, his deputy, 
or the judge before whom the trial was had, or an order of a 
judge. (See 3 & 4 Will. IV. c. 42, s. 18.) The judgment, as 
aheady mentioned, need not be entered on the roll before 
execution, but when entered for any purpose, it must be 
entered of the day of the month and year wnen signed, and it 
will not have relation to any other day, but the court or a judge 
may order a judgment to be entered nunc pro tunc. (Reg. Gen. 
H. T. 4 WiU. IV. r. 9.) 

The next step is execution. 

** And with respect to execution, be it enacted as fol- 
lows: 
Execution 120. ^' A plaintiff or defendant, having obtained a 
after trial, verdict in a cause tried out of term, shall be entitled to 
issue execution in fourteen days, unless the judge who 
tries the cause, or some other judge, or the court, sh&dl 
order execution to issue at an earlier or later period, with 
or without terms." 

The order for hastening or postponing execution may there- 
fore be given to either plaintiff or defendant at or after the 
trial, and by the same or any other judge, or the court. Good 
grounds for believing that the party was about to abscond 
would justify the one order, and if there was a substantial 
doubt whether the verdict would stand, the postponement 
ought to be granted. The application might, but would not 
necessarily, be made on affidavits. In the I WilL IV. c. 7, 
there is an express clause giving the court power to vacate 
the judgment after execution, and that the party affected by 
the execution shall be restored to what he has lost, as upon 
a reversal of a writ of error ; but the present statute is silent 
on this point It is presumed that the court would have power 
to enforce an order of restitution in such case, for otherwise 
he would be deprived of his right to move in arrest of judg- 
ment, but it would have been easy and simple to have adopted 
the precedent, and given the power expresisly. One very be- 
neficial result of execution in fourteen days being the rule, will 
be the diminution of motions for new trials, one-half of which 
were made to stave off executioUf and not because there was 
a substantial doubt upon the law, or its application to the facts, 
and the ex parte statement upon which rules nisi were granted 
much increased the chance of obtaining the temporary delay. 
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The judge who tries the cause will, according to the inter- 
pretation clause and the context, mean a judge of one of the 
superior courts ; and this section will therefore not apply to 
proceedings under a writ of trial, under which, hy 3 & 4 WilL 
IV. c. 42, s. 18, costs may he taxed, judgment signed and exe- 
cution issued forthunth. The general practice as to the form 
and mode of issuing execution is not altered hy the statute, 
except as above, and by the f(^wing section. 

121. ^' It shall not be necessary to issue any writ di- Ground 
rected to the sheriff of the county in which the venue is JJhed**^®" 
laid, but writs of execution may issue at once into any 
county, and be directed to and executed by the sheriff of 
any county, whether a county palatine or not, without 
reference to the county in whicn the venue is laid, and 
without any suggestion of the issuing of a prior writ into 
BQch county.'^ 

The useless ground writ, which was supposed always to 
issue before the testatum writ, is abolished by this section ; 
and the following section gets rid of the grievance, that where 
executions of any kind were issued into the counties palatine 
of Lancaster and Durham, the writs had to be sent first to the 
chancellor, who thereupon issued his mandate to the sheriff. 



122. ** All writs of every description issuing out of the writs in 
superior courts of common law at Westminster, to be J??^^^®"^ 
executed in the counties palatine, shall be directed and Se directed 
delivered to the sheri£& of such counties, and executed to the sheriff. 
and returned by them to the courts out of which such 

writs are issued, in the same manner in all respects as 
writs are executed and returned by the sheriff of other 
coanties.'^ 

123. ^' In every case of execution, the party entitled Expenses of 
to execution may levy the poundage fees and expenses of execution. 
the execution, over and above the sum recovered." 

At common law the sheriff was entitled to no poundage, or Poundage, 
other fee or reward, being bound to execute all the queen's 
writs at his own expense ; but by various statutes he is autho- 
rized to receive certain fees. Thus by the 28 Eliz. c. 4, he 
may take as poundage I2d, for every 20«., if the sum does not 
exceed 400/., and 6d, for every 20s. over and above that siun ; 
so upon executing an elegit or Juibere facias possessionemt he is 
by the 3 Geo. I. c. 15, s. 16, entitled to I2d, in every 20s, of 
the yearly value of ihe lands, &c whereof possession or seisin 
shall be given, if such yearly value exceed not the sum of 
100/. ; and 3d, in every 20s, of the yearly value above that 
sum which is chargeable on the yearly value of the lands ex- 

h2 
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tended or recovered. (Nath v. Allen, 4 Q. B. 784.) By the 
4 Geo. III. c. 46, 8. 5» '* in every case of execution against the 
goods <ifa drfendantf the plaintiff may also levy the poundage 
fees and expenses of the execution over and ahove the sum reco- 
vered by the judgment" The right to this poundage was not 
taken away by the 1 Vict c. 55, and the table of fees made 
under it (Daviet v. Griffiths, 4 M. & W. 377), although by 5 & 
6 Vict c. 98, s. 31, the right to poundage upon a co. «a. was 
abolished, and such fees only allowed to be taken upon the 
execution of a ctL so. as should be allowed under the 1 Vict 
c. 66. Still under these statutes the expenses of an execution 
at the suit of a defendant would not have been levied, nor the 
expenses of a ca. <a. {Baker v. Sydee, 7 Taunt. 178. ) In future, 
however, the poundage fees and expenses will be leviable in 
« every case of execution." These fees and expenses will, it 
is apprehended, be limited to those authorized by the tables 
of fees made pursuant to 1 Vict c. 66. And these tables must 
be taken strictly, as the sheriff's right rests on statutes or 
statutory rules alone. Thus where the goods seized were ap- 
praised and sold by private sale, the sheriff was held not to be 
entitled to the expenses of the appraisement, the table of fees 
relating to sales by auction only. {PhilHps v. Lord Ckmterhury, 
11 M. & W. 619.) So in Dames v. Edmonds (12 M. & W. 31) 
certain expenses for keeping possession of the property were 
disallowed. In the same case poundage was allowed on the 
amount of rent paid to the landlord out of the levy. It was, 
however, assumed that it was the sheriff's duty to sell and pay 
the rent to the landlord, which it clearly is not {Cocker v. 
Musgrove, 9 Q.B. 223.) The right to " poundage" on ca. so. 
can hardly be revived by this section, which probably means 
merely that tJie poundage now leviable under a. JL fa. in certain 
cases shall be leviable under tifi,fa.m all cases. If, however, 
the capias was indorsed to levy poundage or other unauthorized 
fees, me defendant would not be entitled to set aside the writ, 
although if he had tendered or paid the amount legaUy le- 
viable, he might be discharged out of custody. (Pitcher v. Ro- 
berts, 2 Dowl. N. S. 394.) It may be mentioned that the old 
remedy against the sheriff upon the 29 Eliz. c. 4, for extortion 
still exists. {Pilkington v. Cooke, 16 M. & W. 615 ; Wrightup 
V. Greenacre, 10 Q. B. 1.) On a summary application the affi- 
davits may be intituled in the cause (Masters v. Lowtker, 21 
L. J. 130, C. P.); and where the officer has been guilty of ex- 
tortion, the application may be by one and the same rule 
against the sheriff to show cause why he should not pay over 
the excess, and upon the officer to show cause why an attach- 
ment should not issue against him. (Blake v. Newbum, 17 
L. J. 216, Q. B.) The gouud and extent of the sheriff's 
liability is fully stated in Woods v. Finnis, 21 L. J. 138, 
£xch. 
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124. *' A writ of execution issued after the commence- Wxiti of ez- 
ment of this act, if unexecuted, shall not remain in force ^^^^ 
for more than one year from the teste of such writ, un- fore« for 



less renewed in the manner hereinafter provided, but yew* and to 
such writ may, at any time before its expuration, be re- ^,^J2l 
newed by the party issuing it, for one year from the date 
of such renewal, and so on from time to time during the 
continuance of the renewed writ, either by being 
marked with a seal bearing the date of the day, month, 
and year of such renewal, such seal to be provided and 
kept for that purpose at tiie office of the masters of the 
court out of which such writ issued, or by such party 

fiving a written notice of renewal to such sneriff, signed 
y the party or his attorney, and bearing the like seal of 
the court ; and a writ of execution so renewed shall 
have effect and be entitled to priority, according to the 
time of the original delivery thereof. 

125. '' The production of a writ of execution or of the Prodnetion 
notice renewing the same, purporting to be marked with Jj^^'JJIJ?* 
such seal, showing the same to have been renewed ac- donee of n- 
cording to this act, shall be sufficient evidence of its n«wa]. 
having been so renewed." 

But for the 124th section, a writ of execution would remain 
in force until executed, and as it is operative from the time 
it is lodged with the sheriff to be executed, if the sheriff acts 
under a subsequent writ affainat the goods of the debtor, &&, 
he was bound to satisfy an the writs previously delivered to 
him in their order of priority. And the cases almost establish 
that the sheriff was bound to know whether the prior writs 
were fraudulent or not (See on this point Ckrutophenon Yt 
Buxton, 3 Exch. 160 ; 18 L. J. 60, Exch. ; Graham y, Witherby, 
7 Q. B. 401 ; Hunt v. Rooper, 12 M. & W. 664 ; Ooldschimdt 
V. Hamlet, 6 M. & G. 186.) So also if he took a debtor under 
one writ and released him upon pavment of that debt, while 
another ca, to. was in his office, although lodged ten years 
before, he was liable to the creditor for an escape. This 
state of the law caused great inconvenience, and sometimes 
loss to the sheriffs, as wdl as delay to the creditor and hard- 
ship to the debtor, and is now modified by the above provi- 
sion, so that practically the sheriff will only be obliged to 
search for wnts lodged within a year of that which he is 
about executing. 

The first mode of renewal will be adopted where the writ Renewal, 
has been issued, but not delivered to the sheriff. The second 
where it has been delivered to the sheriff By the delivery 
of the original or renewed writ, the goods are bound as 
against the party himself, and all claims by assignment or re- 
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presentation from him (Payne t. Drewe, 4 East 523) ; but die 
actual property is not changed, for the debtor may still sell 
the goods, which the purchasers however will take subject to 
the rights of the execution creditor, unless the sale be in 
market overt (Samuel v. Duke, 3 M. & W. 622.) It may be 
well to observe that delivery to the sheriff's agent in town, is 
a delivery to the sheriff for the purpose of binding the goods 
(Woodlands v. FuUer, 11 Ad. & £L S59)i and this will be the 
case under this section, where writs are issued into the coun- 
ties palatine (see sect 229). A notice to the sheriff not to 
execute a writ until further orders, is equivalent to a with- 
drawal, and the writ would not confer any right to priority 
until such order was given, because not '' delivered to be 
executed" within 29 Car. II. c. 3, & 16. (Hunt v. Hooper, 12 
M. & W. 664.) 

By sect 128 execution may issue without any proceedings 
by way of revivor within six years of the judgment, and the 
effect of sect 124 would seem therefore to be to render a 
writ issued, but not executed or renewed within the year, a 
lapsed writ, and not to prevent the issuing of other writs, 
whether of the same species or not, as the judgment would be 
still unsatisfied. " If unexecuted" will probably be con- 
strued if not fully executed. At common law, the sheriff's 
duty on a ca. so, is to keep the prisoner until payment of die 
debt to the execution creditor, and his attorney has no au- 
thority to receive the money, and consequently cannot dis- 
charge a prisoner. (See Connop v. Ckallis, 2 Exch. 484; 17 
L. J. 319, Exch. ; Wood v. Finnis, 21 L. J. 188, Exch.) Great 
hardships both on prisoners and on the sheriffs have oc- 
curred in consequence of this being the law (see Mr. Bur- 
chell's Evidence in the Report, p. 130), but it is now altered 
by section 

126. '^A written order under the hand of the attorney 
in the cause, by whom any writ of capias ad satisfa- 
ciendum shall have been issued, shall justify the sheriff, 
gaoler, or person in whose custody the party may be 
under such writ, in dischai^g sucn party, 
" unless the party for whom such attorney profesaee to 
act shall have given written notice to the contrary to 
such sheriff, gaoler, or person in whose custody the 
opposite party may be ; 

*^ but such discharge shall not be a satis&ction of the 
debt, unless made by the authority of the creditor ; and 
notmng herein contained shall justify any attorney in 

fiyin<r such order for discharge without the consent of 
is client." 

If the notice be given of course the old law will apply, and 
in the event of a discharge by an attwney without the au- 
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thority of his client, it is apprehended that the defendant 
mig^ht be taken again as upon an escape, and that the at- 
torney would be liable in an action for die damages, and 
they would probably be assessed at the amount of the debt 
(S.ee Arden v. Goodaere, 20 L. J. 185, C. P.) Where the 
plaintiff dies intestate, and an application is made by a pri- 
soner for his release, it should be shown by the affidavit of 
the next of kin that he does intend to take out administra- 
tion. {OoreY.Wrightf ID, ^.S.S6^.) The useless expense 
of charging in execution, which cost more than 71, is abo- 
lished by section 

127. ^' It shall not be necessary in any case to sue out charging 
a writ of habeas carpus ad satisfaciendum to charge in exeratio^ 
csxecution a person already in the prison of the court, but 
Buch person may be so charged in execution by a judge's 
order made upon affidavit tbat jud^ent has lieen signed 
and is not satisfied ; and the service of such order upon 
the keeper of the prison for the time being shall have 
the efiect of a detainer." 

R. G. H. T. 2 WilL IV. s. 85, wiU stiU be in force, which 
requires that the plaintiff shall cause the defendant to be 
charged in execution within two terms inclusive after such 
trial or judgment, of which the term in or after which the 
trial was had shall be reckoned one. (See Hall v. Wetkerell, 
2 Sc. N. R. 196 ; thorn v. Leslie, 8 A. & £. 195.) If not so 
charged the prisoner will be supersedable. By r. 95 it is not 
necessary to charge the defendant in execution, that the pro- 
ceedings be entered of record. 



XXII. Abatembnt of Suit. 

<<And with respect to the effect of death, marriage and 
bankmptcv upon the proceedings in an action, be it 01- 
acted as follows : 

136. '* The death of a plaintiff or defendant shall not Aetionnot to 
cause the action to abate, but it may be continued as ^^^^ 
hereinafter mentioned. 

196. ** If there be two or more plaintiffs or defendant^ Proceedings 
and one or more of them should me, if the cause of sucn ^^^J^ 
action shall survive to the surviving plaintiff or plaintiffe, or more of 
or against the surviving defendant or defendants, the ac- Mveni 
tion shall not be thereby abated ; but such deatii bemg S^^ti! 
suggested npon the reeora, the action shall proceed at the 
sun of the surviving plaintiff or plaintiffs against the sur- 
viving defendant or oefendants." 
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This section is verbatim a re-enactment of 8 & 9 Will. III. 
c. 11, 8. 7f with the omission of the words ** writ or" before 
action shall not be abated. Prohibition by husband and wife 
would survive to the wife. (Hard. 395.) This section would 
include writs of error. {Clarke v. Eippon, 1 B. & Ad. 586 ; and 
see sect 163.) The right must survive to the survivor in tlie 
same character in which the action has been commenced; 
therefore an action by husband and wife for money lent by 
the wife before marriage, where the wife dies pending the ac- 
tion, would not be within this section, as the husband would 
be entitled to the money only as her administrator. {CheecJd 
V. Powellf 6 B. & C. 253.) Under the former statute (and 
tetnble now also) the action abated, unless the suggestion 
were made (R, v. CoAen, 1 Stark. 511; BamewaU v. Sutherlandf 
19 L. J. 291, C. P., per Maule, J.) ; and a trial without such 
sugffestion would be extrajudicial. The suggestion should be 
made on the next pleading, if the death be before issue, or on 
the nisi prius record if after issue ; and no subsequent pro- 
ceeding can be taken before such suggestion. \Pinktu v. 
Sturch, 5 C. B. 474 ; Larchin v. Buckle, 1 L. M. & P. 740.) 
If the death happen after final judgment, then upon suggest- 
ing the death on the record execution may issue at the suit of 
or against the survivor, or it may follow the judgment a^ to the 
parties; but execution must be levied against the survivor 
only. This, however, onlv applies tc* a JLja. or ea, go. ; for if 
an elegit, sometimes called a real execution, be wished, there 
must be a scire facias against the survivor and the heir and 
terre-tenants of the deceased. So where the lands are bound 
as by a recognizance. (See Wms. Saund. 51.) Where one 
of several plaintiffs died before interlocutory judgment, and 
execution issued in the name of both, the court, on motion to 
set the execution aside, permitted a suggestion of the death 
to be entered, and the c(l so,, amended. {Newnham v. Ltno, 5 
T. R. 577.) A CO. so, mav be executed after the death of the 
plaintiff, if issued in his lifetime. (Ellis v. Griffith, 16 M. & 
W. 106.) For forms of suggestion, see Chitty's Fonns, 625, 
626. 

Proceeding 137. ^^ In case of the death of a sole plaintiff or sole 
•oi^Utatiff. surviving plaintiff, the legal representative of such plain- 
tiff may, by leave of the court or a judge, enter a sug- 
gestion of the death, and that he is such legal represen- 
tative, and the action shall thereupon proceea ; and, 
^^ if such suggestion be made after the trial, the truth of 
the suj^^tion shall be tried thereat, togetiier with the 
titie of deceased plaintiff, and 

*' such judgment shall follow upon the verdict in favour 
of or against the person making such suggestion^ as if 
such person were originally the plaintifT." 
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The language of this section being general, although sect. 
138 is restricted to actions that survive, a question will no 
doubt arise whether it is to apply to all cases within the words 
of the enactment, subject to die common law limitation that 
actio persotuUU moritttr cum persond. The 8 & 9 Will. III. c. 11, 
8. 6, was restricted to cases where the plaintiff or defendant 
died after interlocutory judgment in actions which might have 
been originally prosecuted by or against the executors or ad- 
ministrators of the party dying, and did not therefore apply to 
actions of tort. (Ireland v. Ckampneys, 4 Taunt. 884.) How- 
ever this may be decided, it will no doubt include wrongs that 
might have been the subject of actions of trespass, or the case 
under 3 & 4 Will. IV. c. 42, s. 2, which enacts, '* that an action 
of trespass, or trespass on the case, as the case mav be, may 
be maintained by uie executors or administrators of any per- 
son deceased for any injury to the real estate of such person 
committed in his lifetime, ror which an action might have been 
maintained by such person, so as such injury shall have been 
committed within six calendar months before the death of such^ 
deceased person, and provided such action shall be brought 
within one year after the death of such person ; and the da- 
mages when recovered shall be part of the personal estate of 
such ^rson ; and further, that an action of trespass, or tres- 
pass on the case, as the case may be, may be maintained 
against the executors or administrators of any person deceased 
for any wrong committed by him in his lifetime to another in 
respect of his property real or personal, so as such injury shall 
have been committed within six calendar months before such 
person's death, and so as such action shall be brought within 
six calendar months after such executors or administrators 
shall have taken upon themselves the administration of the 
estate and effects of such person ; and the damages to be re- 
covered in such action shall be payable in like order of admi- « 
nistration as the simple contract debts of such person." All 
the executors or administrators should join in this suggestion, 
just as when the action is commenced by them. (See on this 
point, Hensloe*s case, 9 Rep. 37 a; Fenables v. East India Com- 
pany, 19 L. J. 266, Exch.) The nonjoinder would be a subject 
of plea in abatement (1 Wms. Saund. 291a.) An action 
continued under this section would probably be held to be 
within 3 & 4 Will. IV. c. 42, s. 31, so that the personal repre- 
sentative would be liable to costs if unsuccessful, unless ex- 
empted by order of a judge or the court, under the discretion 
given by tiiat section, which, however, is very rarely exercised 
in £ivour of an unsuccessful plaintiff. 

138. *' In case of the death of a sole defendant or sole ^ond^S 
surviving defendant, where tlie action survives, the plain- of sole or 
tiff may make a suggestion, either in any of the pleadings, ^^^de- 

H 5 iindant. 
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if the cause has not arrived at issue, <7r in a copy of the 
issue, if it has so arrived, of the deatib, and 
^' that a person named therein is the executor or admi- 
nistrator of the deceased ; and 

"may thereupon serve such executor or administrator 
with a copy of the writ and suggestion, and with a notice 
signed by the plaintiff or his attorney, requiring such 
executor or administrator to appear within eight days 
after service of the notice, inclusive of the day of such 
service, and that in de&ult of his so doing the plaintiff 
may sign judgment against him as such executor or ad* 
ministrator; and 

** the same proceedings may be had and taken in case of 
nonappearance after such notice, as upon a writ agunst 
such executor or administrator in respect of the cause for 
which the action was brought; and 
'' in case no pleadings have taken place before the death, 
the suggestion shall form part of the declaration, and the 
declaration and suggestion may be served together, and 
the new defendant shall plead thereto at the same time ; 
and • 

'^ in case the plaintiff shall have declared, but the de- 
fendant shall not have pleaded before the death, the new 
defendant shall plead at the same time to the dedaration 
and suggestion ; and 

"in case the defendant shall have pleaded before the 
death, the new defendant shall be at liberty to plead to 
the suggestion only by way of denial, or such plea as 
may be appropriate to and rendered necessary by his cha- 
racter of executor or administrator, unless, by leave of 
the court or a judge, he should be permitted to plead 
fresh, matter in answer to the declaration ; and 
"in case the defendant shall have pleaded before the 
death, but the pleadings shall not have arrived at iasoe, 
the new defendant, besides pleading to the suggestion, 
shall continue the pleadings to issue in the some manner 
as the deceased might have done, and the pleadings upon 
the declaration and the pleadings upon the suggestion 
shall be tried together ; and 

^' in case the plaintiff shall recover, he shall be entitled 
to the like judgment in respect of the debt or sum sought 
to be recovered and in respect of the costs prior to the 
suggestion; and 

" m respect of the costs of the su&^gestion and subeeqnent 
thereto, he shall be entitied to me like judgment as in 
an action originally commenced against the executor or 
administrator/' 
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Only such of tibe executors as h&ye administered need be Actions 
sued ; and if a married woman be executrix, her husband agato>t ex»- 
should j^obably be joined in this suggestion ; and if one of ^^^^''** 
several executors is dead, the suggestion would be against the 
survivor only. The proceedings will vary under this section 
aocordinff to the time of the death ; but m all cases the copy 
of the wnt and suggestion, with the notice to appear, must he 
served ; and it would seem that if appearance is not duly en- 
tered, then proceedings will be taken against him under sects. 
27, 28, 92—94 ; and as he would thus have admitted his re- 

Sresentative character, the judgment would probably be that 
le debt, damages (i. e. now the sum recovered, if a money 
demand, see sect. 95) and costs, or the damages and costs 
should be levied of Uie goods of the testator in the hands of 
the defendant, if he have so much thereof in his hands to be 
administered ; and if not, then the costs to be levied of his own 
goods (see 1 Wms. Saund. 336) ; and the same proceedings 
would be had thereon \)yfi.fa.,de bonU testaioris and subse- 
quent writs against him personally in case of a return of nulla 
bona and a devastavitf or if devastavit be not returned, by action 
on the judgment suggesting a devastavit, or a scire fieri inquiry 
as heretofore. (See Chitty, ii. 1081.) But the distinction at 
the end of the section must be noticed, for that seems to mean 
that all the costs prior to the suggestion will be treated as 
part of the debt or sum sought to be recovered, and only the 
subsequent costs would be a charge upon the executor per- 
sonally. 

So also the old practice would be followed according as he 
pleaded a false plea, or plene adndnistravitf which will be found 
detailed in Chitty's Archb. ii. 1081; 2 Williams' Saund. 
219 a. If, however, the executor appears, and declaration 
has not been delivered to the testator, the declaration, which 
will also contain the suggestion, will be deliverea to the 
executor, and he will proceed to plead to both, and the sta- 
tute is sufficiency clear as to the course of proceeding. But 
it is not so clear what is to be done where the declaration, 
either with or without subsequent pleadings, has been deli- 
vered before the death, and many points of practice must arise. 
For instance, it is not specifically enacted that a copy of the 
declaration or pleadings is to be delivered to the executor, 
although this may, perhaps, be impHed from the words " he 
may nudce a suggestion in the pleadings, and ddiver a copy 
of the suggestion," that is, 3ie pleadings containing we 
suggestion. Again, rules must be laid down as to the time to 
plead, &C., after the appearance has been entered. Pleas ap- 
propriate to his character as executor would be plene adminis- 
travitf or pline adminisiravit prater ^ &g. 

139. ^' The death of either party between the rerdiet Death be- 
and tiie judgment shall not hereafter be alleged for error^ ^^<^^^ ^^~ 
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diet and 80 as snch judgment be entered within two terms after 

judgment. g^gi^ verdict. 

This is a re-enactment of 17 Car. II. c 8, s. 1, omitting the 
words ** in all actions personal, real, or mixed." It is to be 
construed liberally. (Freeman v. Bosher, 18 L. J. 340, Q. B., 
per Pattesotit J.) It extends to actions for torts as well as 
contracts {Palmer y. CoheUf 2 B. & Ad. 966)t but not to infor- 
mations at the suit of the crown (Attorney-General v. Buckley, 
Park. 264; and see Attorney-General v. Donaldson, 7 M. & W. 
422 ; 10 M. & W. 117) ; and quare, whether it would apply to 
scire facias on a bond to the crown. (See R. v. Wood, 7 M. & W. 
671 ; and sect 227.) It does not apply to the death between 
interlocutory judgment and the return of a writ of inquiry 

i Ireland y. Champneys, 4 Taunt 884) ; nor to cases of nonsuit 
Dowbiggin v. Harrison, 14 B. & C. 480 ; see sect 140. ) It applies 
where 5ie death takes place after the assizes or sittings haye 
begun, for they are but one day. (See Qieetham y. Sturtevant, 
12 M. & W. 515.) See, however, contra, as to sittings in term, 
HaMday y. Sounder son (1 Alcock & Napier, 147). Where 
the yerdict is taken for the plaintiff, with liberty to the de- 
fendant to moye to enter the yerdict for him, and the defendant 
dies before the motion is made, his executors may make the 
motion (Freeman y. Kosher, 18 L. J. 841, Q. B.), and where a 
new trial is granted after the plaintiff's death, terms may be 
imposed to prevent the defendant taking advantage of the 
death. (Griffith y. Williams, 1 C. & J. 47.) The effect of the 
statute is to give the party who dies all the firuits of the ver- 
dict, just as if he were alive, and, therefore, the judgment 
binds the land in the hands of the heir. (Saunders v. M'Gowran, 
12 M. & W. 221.) If the judgment be not entered up within 
the two terms, the court mil not permit it to be entered nunc 
pro tunc, unless in cases within the rule of H. T. 4 Will. IV. 
r. 59, which is limited to delays caused by the act of the 
court (See instances of such delay, Harrison v. Heaihom, 1 
D. & L. 529 ; Miles v. Bough, 3 D. & L. 108 ; Evans y. Bees, 2 
Q. B. 334.) A special case may be stated by an arbitrator 
after the death of one of the parties. (James v. Crane, 15 
M. & W. 379.) 

Proceedings 140. '' If the plaintiff in any action happen to die after 
deat?after ^^ interlocutory judgment and before a final judgment 
interiocu- obtained therein, the said action shall not abate by reason 
f"^'flSli ^ thereof* i^ such action might be orieinally prosecuted or 
j^gment niaintained by the executor or administrator of such 
plaintiff; and 

'^ if the defendant die after snch interlocntory judgment 
and before final judgment therein obtained, the said 
action shall not abate if snch action might be originally 
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prosecnted or maintained against the executor or admi- 
nistrator of such defendant ; and 
<< the plaintiff, or^ if he be dead after sach interlocutory 
judgment^ his executors or administrators, shall and may 
haye a writ of revivor, in the form contained in ^e 
schedule (A.) to this act annexed, marked No. 9, or to 
the like effect, against the defendant if living after such 
interlocutory judgment, or if he be dead, men against 
his executors or administrators, to show cause why da- 
mages in such action should not be assessed and reco- 
vered by him or them ; and 

" if such defendant, his executors or administrators, shall 
appear at the return of sach writ, and not show or allege 
any matter sufficient to arrest the final judgment, or shall 
make default, a writ of inquiry of damages shall be there- 
upon awarded, cr the amount for which final judgment 
is to be signed shall be referred to one of the masters, as 
hereinbefore provided ; and 

"upon the return of the writ or delivery of the order 
with the amount indorsed thereon to the plaintiff, his 
executors or administrators, judgment final shall be given 
for the said plaintiff, his executors or administrators, pro- 
secQlang such writ of revivor against such defendant, his 
executors or administrators respectively/' 

This is substantially the same as 8 & 9 Will III. c. 11, only 
substituting the writ of revivor for proceedings by scire facias. 
Here, as in many other instances, there is another remedy 
given, but it is left quite uncertain whether the remedy so 
given is additional, or substituted for and impliedly repealing 
the former statute. 

No. 9. 
Form of Writ of Revivor. 

Victoriaf by the grace qfGod, &c, to E. F. q/" , greeting. 

We command yen thatf unthin eight days cfier the service qf 
this writ upon you, inclusive qfthe day qf such service, you appear 
in our court of , to show cause why A. B. [or C. D., as exe- 

<^^^tor (f the last will and testament qf the said A. B. deceased, or 
as the case may be,] should not have execution against you [if 
against a representative here insert, as executor ^ the last wUl 
(if^d testament qf deceased, or as the case may be] rf a 

j^ment whereby the said A. B. [or as the case may be] on 
^^ day qf , in the said court recovered against you 

[or as the case may be] £ ; and take notice, that in de^ 

fault qfyour so doing the said A. B. [or as the case may be] may 
proceed to execution. 

Witness, &c. 
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This does not include actions of tort, except such as codd 
be brought under 3 & 4 Will. IV. c 42. (Supra, 158,) As to 
r^erence to the master, see sect. 94, st^a, 74. 

Maniige 141 . '' The marriftge of a woman plaintifF or defendant 

iS^ra *^** ®^*^ ^®* cause the action to abate, but the action may 
notwithstanding be proceeded with to judgment, and 
each judgment may be executed against the wife alone, 
or, by suggestion or writ of revivor pursuant to tiiis act, 
judgment may be obtained against the husband and wife, 
and execution issue thereon ; and 
^^ in case of a judgment for the wife, execution may be 
issued thereupon by the authority of the husband without 
any writ of revivor or suggestion ; and 
<Mf in any such action tke wife shall sue or defend Irr 
attorney appointed by her when sole, such attorney shafi 
have authority to continue the action or defence, unless 
such authori^ be countermanded by the husband, and 
the attorney changed according to the practice of the 
court. '* 

This section materially alters the law as to the effect of the 
marriage of a plaintiff or defendant The marriage of a feme 
sole plaintiff before final judgment was formerly pleadable in 
abatement, or by plea of puis darrein conttnwKnce^ but if not so 
pleaded, execution might issue in her own name without her 
husband being made party to the record ( Walker v. GoUing, 11 
M. & W. 78), but a scire facias for that purpose was necesaaiy 
if she married after final judgment. (lb. ; 2 Williams' SaomL 
72, n. 4.) Now no such plea will be pleadable, nor will a 
scire facias be requisite, but the attorney employed by the 
wife will proceed in the action as attorney for the husband 
and wife, unless his power be expressly countermanded, and 
a new attorney appointed in the usual way, and no suggestion, 
even in case of marriage after final judgment, is to be used. 
The execution, therefore, according to the principle that it 
must agree with the record, would issue in the name of the 
feme stSe as plaintiff, but in such case the execution might 
be set aside if proved to have been issued without the hus- 
band's authority, but as long as tiie original attorney was 
not changed he could proceed. A warrant of attorney given 
to the fewte sole is not rendered invalid by her subsequent 
mairiaffe, but on an affidavit of die fects jud^ent may be 
entered up in the name of the huiStand and wife. {Meteai^ 
et Ux, V. Boote, 6 D. & R. 4&) Where the defendant, a feme 
sole, married pending die sui^ execution by ea. «a. might be 
issued against her in her maiden name, although she would 
be released if it were dearlv shown that she baud no separate 
property. So also, if as defendant she had given a judge's 
order, and married before judgment signed {Thorpe v. Angles, 
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1 D. & L. 831, and cases there cited)) although a wairant of 
attorney has b^n revoked by her marriage. ( 1 Salk. 117.) If, 
indeed, her husband was sought to be charged, a scire faeiaa 
was essential., (2Saund. 72 k.) Now, as before, execution 
may issue against the wife alone, or aifter the marriage, and 
after judgment, a suggestion or writ of revivor may be made 
as potnt^ out in sects. 129, 130, and execution would either 
iflsue upon the suggestion against both, or the proceedings 
under the writ of revivor wmild go on until judgment, and 
dictt the execution would be against both. In either case it 
ia probable that, by analogy to a scire facias, the death of the 
wife after the suggestion or judgment would not free the 
husband from his liability (see O* Brian v. Ram, 1 Salk. 116). 
Although in Larkin v. MofskaU (4 Bxch. Rep. 804 ; 19 L. J. 
161, Excb.), the Court of Exchequer refused to discharge a 
married woman who had been taken on a co. «a. without her 
husband, yet the long course of practice upon this point has 
been to discharge a married woman where she has no separate 
ptoperty, and where there is no collusion, and this was ex- 
pressly adhered to in the subsequent decision ci the Court of 
Queen's Bench in Edwards v. Martyn (21 L. J. 86, Q. B.) 

142. *^ The bankruptcy or insolvency of the plaintiff. Bankruptcy 
in any action whicb the assignees might maintain for ™^ ^"^^~ 
the benefit of the creditors, shall not be pleaded in bar to ^^Stiff, 
Buch action, unless the assignees shall decline to con- ^hen not to 
tinue and give security for the costs thereof, upcm a ***^* w*ion- 
judge's order to be obtained for that purpose, within 
SDcn reasonable time as the jndge may oraer, but the 
pn)ceeding8 may be stayed until such election is made ; 
'^ and in case the assignees neglect or refuse to continue 
the action and sive such secunty within the time limited 
by the order, the defendant may, within eight days after 
such neglect or refusal, plead the bankruptcy." 

The application should be made by the defendant to a 
judge, ami not to the court, according to the general rule, that 
where a statute expressly gives power to a judge, the court 
cannot make such order, although they may rescind or vary 
liie order when made. (See the cases cited. Index to Meeson 
and Welsby, title '* Jurisdiction.**) Prior to this enactment, 
the assignees were obliged to commence an action in their 
own names ; {Swann v. Sutton, 10 Ad. & E. 623 ;) but now 
thai provision will extend to all cases in which the bankruptcy 
or insolvency of the plaintiff— for it does not at all affect a 
replication of bankruptcy to plea of set-off — could be pleaded. 
Wnat these actions are has often been the subject of dis- 
cussion ; and in the late ease of Drake v. Beckham, an elabo- 
rate judgment of the Court of Exchequer was reversed by 
the Exchequer Chamber and the House of Lords ; Parke, B^ 
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having changed the opinion which he had at first given (see 
8M. &W. 846; 11 t6. 315; 13 Jiir.926; 2 House of Lordi^ 
Cases, 579). The opinions of the judges in that case go fiilly 
into the subject ; and it was held, that where the bankrupt 
had entered into agreement to serve for seven years, at fixed 
wages at three guineas a week, the party making defciult to 
pay 500L by way or in nature of specific damages, and he 
was dismissed before his bankruptcy, the assignees were 
entitled to sue and not the bankrupt Wightmant J., thus 
laid down the general rules : " There are, however, some 
exceptions to the generality of the right of the assig^nees. In 
cases where the personal estate is only affected through some 
wrong or injury to the person or the feelings of the oankrupt, 
and the loss or gain to the personal estate would be greater 
or less, according to the compensation given for such injury, 
whether by breach of contract or otherwise, the right of action 
would not pass to the assignees. Rights of action for breach 
of promise to marry, for torts to the person, for libel or slander, 
are instances of exceptions to the general rule. It may be 
also that the right to enforce unexecuted contracts will only 
pass to the assignees in cases where the assignees themselves 
could perform that which the bankrupt himself was to perform, 
as held in the case of Gihson v. Carruthers (8 Mee. & W. 321). 
Cresswellf J., thus expressed his view. It has been decided 
(see Rogers v. Spence, 13 M. & W. 571 ; 12 CI. & Fin. 701), 
that rights of action for trespass to land or goods in the actual 
possession of a trader do not pass to his assigpiees if he be- 
comes bankrupt, because those rights of action are given in 
respect of the immediate and present violation of the posses- 
sion of the bankrupt indepenaently of his rights of prop«r^, 
and are an extension of the protection given to his person, 
and the primary personal injury to the bankrupt is the prin- 
cipal and essential cause of action. On the one hand, there- 
fore, we have it established, that, by the bankrupt laws, it 
was intended that every right vested in the bankrupt of which 
profit could be made, including rights of action, should pass 
to the assignees ; and on the other, that the right to recover 
a satisfiiction in damages for a personal injury, is to be ex- 
cepted out of that general rule.'' In the opinion delivered 
by Parke f B., the following passage occurs. " Actions for 
iz^uries to personal chattels, whereby they are directly affected, 
and are prevented firom coming to the hands of the assignee, 
or come diminished in value, undoubtedly pass. The action 
of trover for a conversion before the banlmiptcy is a familiar 
instance of this. On the other hand, rights of action for 
injuries to the person or reputation, or the possession of real 
estate, do not pass. Actions of assault, for example, and for 
de&mation, actions on the case for misfeasance, domg damage 
to the person, for trespass quare chnuum fregit {Rogers v. 
Spence, 13 Mee. & W. 571, affirmed, in error, in the £x- 
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chequer Chamber and Dom. Proc), actions for crimmal 
conversation with the wife, for seduction of the servant or 
daughter of the bankrupt, are not transferred to the assignee, 
even though some of these causes of action may be followed 
by a consequential diminution of the personal estate, as 
where by reason of a personal injury a man has been put to 
expense, or has been prevented from earning wages or sub- 
sistence, or where by the seduction the plaint^ has been put 
to expense. {Howard v. Crowther, 8 Mee. & W. 601.) So 
with respect to contracts ; rights of action for the breach of 
such as directly affect the personal estate, whereby the as- 
signee is prevented from receiving part of it, or its value is 
diminished, are certainly transferred. For example, rights of 
action on a beneficial contract, whereby one engaged to sell 
and deliver goods to the bankrupt, and which, if performed, 
would have put him in the possession of the goods ; or a con- 
tract with a another to carry or take care of the goods of the 
bankrupt, which are lost or injured, and thereby diminished 
in value. On the other hand, actions for the breach of con- 
tracts personal to the bankrupt, unaccompanied by an injury 
to the personal estate — as a contract to carry him in safety, 
to cure his person of a wound or disease, or a contract wiUi 
a person, who subsequently becomes bankrupt, to marry — are 
certainly not assigned." 

And the reason given by WUUamSf J., and approved of by 
Cregtwell, J., for the distinctions thus established was, ** that 
it would be attended with extremely harsh and unjust con- 
sequences, if the discretion as to whether a redress for wrongs 
of a personal nature should be sought, were entrusted to any 
one but the very person who has received the injury. 



XXIII. Retiyob. 

" And with respect to proceedings for the revival of 
judgments and other proceedings by and against persons 
not parties to the record, be it enacted as rollows : 

128. '^ Daring the lives of the parties to a judgment, Exeeution 
or those of them daring whose lives execution may^ at ^'^^^^ 
present issue within a year and a day without a scire facias, vivaL 
" and within six years from the recovery of the judg- 
ment, 

" execution may issue without a revival of the judg- 
ment." 

Execution must fonnerly have been issued within a year and 
a day ; but if issued, the writ was in force until executed. 
The time for its execution after being issued is now limited 
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to a year, unless revived (see suprOf s. 124) ; but it may be 
issued at any time within six years of the judgment, during 
the lives of the necessary parties. The same construction 
will no doubt be put upon tnis section as upon the statute of 
Westminster 2, 13 Edw. I. c. 45, as to the year and a day, 
namely, that if the defendant has agreed to waive a scire &cia8 
or writ of revivor, which may be by parol, {Morgan v. Burgett, 
1 D. N. S. 350,) the execution may issue after the six 
years. So where the execution has been stayed by error, 
injunction, cesset executio, &c., the limitation will begin to 
run from the time when execution might first have been 
issued. 

be reeved *° ^^* " ^^ ^^*"*®* where it shall become necessary to reviye 

by writ, or a judgment by reason either of lapse of lime, or of a 

with leave of change, by death or otherwise, of the parties entitled or 

judge by liable to execution, the party alleging nimself to be en- 

Bttggeation. titled to execution may either sne out a writ of reyiyor 

in tiie form hereinafter mentioned, or apply to the court 

or a judge for leave to enter a suggestion upon the roll, 

to the e&ct that it manifestly appears to the court that 

such party is entitled to have execution of the judgment 

and to issue execution thereupon ; 

*' such leave to be granted by the court or a judge upon 

a rule to show cause or a summons, to be served ac«- 

cordine^ to the present practice, or in such otb^mnuiner 

as such court or judge may direct, aad which rule or 

lummons may be in the form contained in the Schedule (A.) 

to this act annexed, marked No. 7, or to the like effect" 
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No. 7. 

Form of Rule or Summons where a Judgment Creditor 
applies for Execution against a Judgment Debtor. 

[Formal parts as at present] 

C. D. thaw cause why A. B. [or as the case may be] thmiid 
not he at liberty to enter a suggestion upon the roll in an aeiiom 
wherein the said A. B. was plaintiff and the said C. D. was de- 
fendant, and wherein the said A. B. obtained judgment for it 
against the said C. D. on the day qf , that it mont- 

festly appears to the court that the said A. B. w entitled to haue 
execution of the said judgment and to issue execution thereiqkm, 
and why the said C. D. should not pay to the said A. B. the costs 
qf this application^ to be ttxxed. 

[Note. — The above form may be modified so as to meet the 
case of an application by or against the representative of a 
party to the judgment] 

The general distinction between scire ^aeias and a suggestion 
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was, that wherever you seek to render one person liable upon a 
judgment given against another, you must do so by a «ctre/i- 
eitu, but suggestions were applicable to collateral facts affecting 
the same parties ; as, for example, change of name, allowance or 
disallowance of costs under acts of parliament, &c. (Boaanquet 
V. Ranrford, 11 A. & £. 520) ; but the distinction will no longer 
be observable. The revival of a judgment for lapse of time 
will not be necessary for six years, and as to the change of 
parties on the record by death of parties, the enactments, 
partly old, and partly new have already been given {tupra, 151.) 
The '* or otherwise'* would appl^, inter aUa, to the case of 
marriage of the wife, mentioned m sect. 141, or bankruptcy 
of a party after interlocutory and befcare final judgment, or 
pending a writ of error, in which case his assignees should 
proceed to final judgment or to affirmance of the judgment in 
ids name, and then make themselves parties by suggestion or 
revivor for the purpose of issuing execution. (See Bibbins v. 
ManteU, 2 Wils. 358 ; Swarm v. Sutton, 10 A. & £. 623.) The 
summons for the suggesticm is to be served according to the 

Practice as to the service of tdrefaciat, or as may be ordered, 
n Stockport v. Hawkhu (1 D. & L. 204), service of notice of 
writ of scire facias upon the defendant at Boulogne was held 
sufficient, and leave was granted for judgment to be signed. 
And where a notice of the writ was left with a person who 
stated she was defendant's housekeeper, and that the defendant 
was somewhere in London, and that she could not account for 
his absence except that he was avoiding legal process, a rule 
was granted to sign judgment for nonappearance. (Dixon v. 
Thorold, 8 M. & W. 297.) As to the service of the writ of 
revivor, see in^a, 165. Whether an affidavit will be required, 
and what it should state, will be a matter of practice to be here- 
after settled, but it would seem desirable that there should be 
some evidence of the grounds upon which the suggestion is 
allowed, for the execution is to issue thereupon (see sect 180), 
e. g, if execttton are seeking the benefit of the judgment that 
probate has been granted to them. (Vozel v. Ttwrnpeon, 1 
Exch. 60; 16 L. J. 309, Ex.) 

180. ^' Upon sQch application, in case it manifestly ProeMdion 
appears that the party making the same is entitled to ^^ *?p^- 
ezecution, the conrt or judge shall allow such suggestion ^^tion 
as aforesaid to be entered in the form oontainra in the to xerive 
Schedule CA.) to this act annexed, marked No. 8, or to i«dB™«»*- 
the like effect, and execution to issue thereupon, and 
shall order whether or not the costs of such application 
shall be paid to the party making the same ; and 
^' in case it does not manifestly so appear, the court or 
re shall discharge the rule or dismiss the summcma 
or without costs : 




164 THE OOHMOV LAW PROOBBUBB ACT. 

'^ provided nevertheless, that in such last-mentioned case 
the partv making such application sludl be at liberty to 
proceed by writ of revivor or action npon die judgment." 

No. 8. 

Form of Suggestion that the Judgment Creditor is entitled to 
Execution against the Judgment Debtor. 

And now on the day rf it is suggested and umbm- 

festly appears to the courts that the said A. B. [or C. D., as ex- 
ecutors of the last will and testament af the said A. B., deceased^ 
or as the case may be,] is entitled to have execution qf the judg- 
ment {foresaid against the said £. F. for against G. H., as exe- 
cutor qf the last will and testament of the said £. F., or as the 
case may be] : Therefore it is considered by the court that the 
said A. i, [or C. D., as such executor as foresaid, or as the 
case may be,] ought to have execution of the stud judgment against 
the said E. F. [or against G. H., as such executor as qforesaidf 
or as the case may be.] 

The proceeding b^ rule or summons will be probably the 
most usual in practice, except where there is any reason to 
expect that amr special defences will be set up, which may 
give rise to difficult questions of law or fact, in which cases 
Cotti. the proceeding by writ should be adopted. As a general rule 

it would seem to be quite just that the plaintiff should be 
allowed to recover his costs in the simple and inexpensive 
proceeding, since he is entitled to them of right if he resorts 
to the more expensive proceeding bv writ (See s. 131.) Care 
should be taken that the order specifies that the costs of the 
application are to be paid, otherwise they would not be reco- 
verable. It would seem, however, from the form of the 
suggestion, that these costs would only be recoverable upon 
the order, and not be added to the judgement The order 
would be enforced under 1 & 2 Vict c. 110, s. 18. 

Writ of re- 131. ''The writ of revivor shall be directed to the 

▼ivor and party called upon to show cause why execution should 

ings(£!mn. i^^^.^ awarded, and shall bear teste on the day of its 

' issuing ; and after reciting the reason why such writ 

has become necessary, it shall call upon toe party to 

whom it is directed to appear within ei^ht days after 

service thereof in the court out of which it issues, to show 

cause why the party at whose instance such writ has 

been issued should not have execution asainst the party 

to whom such writ is directed, and it snail give notice 

that in default of appearance the party issuing such writ 

may proceed to execution, and 

'' sucn writ may be in tiie form contained in the Schedule 
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(A.) to this act annexedy marked No. 9^ or to the like 

effect, and 

*' may be served in any county and otherwise proceeded 

npon, whether in term or vacation^ in the same manner 

as a writ of summons, and 

''the yenue in a declaration upon such writ may be 

laid in any county, and the pleadings and proceeaings 

thereupon, and the rights of the parties respectively to 

costs shall be the same as in an ordmary action.'^ 



No. 9. 

Form of Writ of Revivor. 

yietoriot by the grace af Godf &c., to 'E.F.qf , greeting. 

We command you that, within eight day* cfier the service qf 
this writ upon you, inclusive fifthe day qfsuch service, you appear 
in our court qf to show cause why A. B. [or C.t),, as exe- 

cutor cf the last will and testament qf the said A. B. deceased, or 
as the case may be,] should not have execution against you [if 
against a representative here insert, as executor qf the last will 
md testament qf deceased, or as the case may be] rf a 

judgment whereby the said A. B. [or as the case may be] on the 
day qf , in the said court recovered against you [or 

as the case may \ie £ ; and take notice, that in default rf 

your so doing the said A. B. [or as the case may be] may pro- 
ceed to execution. 
Witness, &c. 

As will be seen, the form given does not comply with the 
section, for it does not recite any reason why uie writ has 
become necessary. Such recital should, therefore, be inserted. 
The proceedings will be as in an ordinary action, and the 
venue need not, as was the case in scire facias, be laid in the 
county where the record is. It will be a question whether the 
defendant could be arrested under 1 & 2 Vict. c. 110, pending 
the proceedings. If they be regarded merely as a substitute 
for a, scire facias he could not (Agassiz v. Palmer, 1 D. & L. 18), 
and the general words at the end of the section would hardly 
be construed to give this right, and get rid of the reasons for 
the decision just cited. " If the proceedings by a scire facias 
are to be looked upon as the commencement of a new action, 
no agnas can be granted, as the 2nd and Srd sections of the 
1 & 2 Vict c. 1 10, refer only to actions where the defendant 
was liable to arrest at the time of the passing of the statute ; 
if, on the other hand, a scire facias is to be treated as the con- 
tinuance of an old action, then the right to issue the capias is 
excluded by the terms of the 5th section,'' because not before 
final judgment A singular question must arise upon these 
sections giving the new remedy of writ of revivor, unless it is 
anticipated by the legislature, for as it is founded upon matter 
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As to Judg- 
ments more 
than ten or 
fifteen years 
old. 



Appearance 
to writ of re- 
vivor. 



of record it would not be within the Statute of Limitations, 21 
Jac. I.e. 18, 8. 3, andasS &4 Will IV. c. 42, 8& 27, 40, which 
limits proceedings by tcire facias on a judgment to twenty years, 
except in the cases there specified, is confined in terms to tare 
facias, it will be contended that this remedy by writ of revivor 
is subject to no Statute of Limitations whatever, and that 
lapse of time would be no answer to an application under sect. 
134. The general rule as to pleading to a scire facias will, no 
doubt, apply to pleading to writs of revivor, which is, that no 
defences can be set up which might have been pleaded to the 
original action. {Bradley v. Eyre, 11 M. & W. 432 ; PhiUipsvn 
V. Earl (f Egremont, 6 Q. B. 587, 604.) It is to be observed that 
the old proceedings by scire facias are nowhere abolished, ex- 
cept so far as the 132nd section may operate in the cases there 
mentioned, and an action on the judgment may also be brought 
where such remedy is applicable, and although the costs of 
the action would, in general, not be recoverable unless ordered 
(43 Geo. 3, c. 46, s. 4), yet the writ might be specially in- 
dorsed, and the advantage of that speedy proceeding under 
8. 28 obtained. If the proceeding by writ of revivor as to 
judgpnents be adopted, it will be regulated by section 

134. " A writ of revivor to revive a judgment leas than 
ten years old shall be allowed without any role or order ; 
if more than ten years old, not without a rule of court or 
a judge's order ; nor, if more thaa fifteen, without a rule 
to show cause.'' 

The general course of the proceedings are to be like an ordi- 
nary action, but by section 

138. '' Notice in writing, to the plainti£P, his attorney 
or agent, shall be sufficient appearance to a writ of re- 
vivor. 



ff 



The Reg. Gen. H. T. 2 Will. IV. r. 79, provided that a 
scire facias to revive a judgment more than ten years old 
should not be allowed without a motion for that purpose in 
term, or a judge's order in vacation ; nor if more than fiifteen, 
without a rule to show cause ; and this may reasonably be 
treated as a guide to the practice under this section, so that 
the application upon a ten year's judgment in term should be 
to the court, and in vacation to a judge, and upon a fifteen 
year's judgment to the court The affidavit on such motion 
should show that the judgment is unsatisfied, and should be 
made, if practicable, by the plaintiff or the person who was 
the attorney at the time of the judgment {Duke qf Norfolk v. 
Leicester, 1 M. & W. 204.) This, however, would, of course, 
vary according to circumstances. {Smith v. Mee, 1 D. & X4. 
907.) 

Writs Gt scire 132. '^ All writs of scire facias issued oat of any of 
^^cuM ^ superior courts of law at Westminstery 
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*^ against bail on a recognizance to be ti«ated^ 

**' aa audiendum error es, ^SS^if"^ 

'^ against members of a joint stock company, or other ^pon in uke 
body, npon a judgment recorded against a public officer manner. 
or other person sued as representing such company or 
body, or c^ainst such company or body itself, 
'^ by or against a husband to nave execution of a judg- 
ment for or against a wife, 
** for restitution, after a reversal in error, 
** upon a suggestion of further breaches, after jud^ent 
for any penal sum, pursuant to the statute passed m the 
session holden in the eighth and ninth years of the reign 
of King William the Third, intituled "An Act for the 
better preventing frivolous and vexatious Suits," 
*' or for recovery of land taken under an elegit, 
''shall be tested, directed, and proceeded upon in like 
manner as writs of revivor/' 

There is a great variety of writs of scire facias enumerated 
in this section, and amongst them a scire facias by or against 
a husband to have execution for or against a wife ; whereas by 
sect. 141 it is expressly enacted that the judgment for the wife 
may he issued without any writ of revivor or suggestion. The 
first is scire facias against bail or recognizance, and the new 
mode will differ much from the old. The writ would, as the 
scire facias, set out the recognizance, the judgment and that 
tile principal has not paid the damages, nor rendered himself, 
and would then direct the parties to appear in, &c., to show 
cause why, &c. It may, it is presumed, be tested in term or 
vacation, and proceedings be had at the end of the eight days ; 
and instead of the proceedings by summons and notice, and 
return of nihil, &c. (see Chitty's Archb. x, 903), the appearance 
(except so far as it is altered by sect. 133), declaration, &e. 
will be as in an ordinary action. The venue need not be in 
Middlesex (as formerly) (see H. T. 2 WilL IV. r. 80), but 
may be in any county. The writ will, like the scire Jfacias, 
probably be issued either against the bail separately or jointly ; 
but if it be against both, both must appear before declaration ; 
far sect. 33 (supra, 43) would not seem to apply to such a case. 
Judgment, however, having been obtained, the execution 
might be several or joint. (Gee v. Fane, 1 Lev. 226.) 

The writ ad audiendum errores will not be necessary upon 
the death of the defendant in error. (See sect 166, itfra,) 

As a general rule no proceedings can issue against a mem- 
ber of a company, whether banking company under 7 Geo. IV. 
c 46, or other public or joint-stock company, without a scire 
facias (Clowes v. Brettell, 11 M. & W. 506), although if the 
public officer himself be a member it may. (Harwood v. Law, 
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7 M. & W. 203.) The words "other person" mi|^ht apply 
to the official manager of a company under the Winding-up 
Acts. 



XXIV. Ebbor. 

Very considerable improvement has been effected by sim- 
plifying the proceedings in error and lessening their expense, 
and also enlarging the remedial powers of the courts of error. 
The following are the provisions : — 

'* And with respect to proceedings in error, be it en- 
acted as follows : 
Error to be 146. '' No judgment in any cause shall be reversed or 
^hl^six avoided for any error or defect therein, unless error be 
years. commenced, or brought and prosecuted with effect, 

within six years after such judgment signed or entered of 
record. 
Proviso for 147. '' If any person that is or shall be entitled to 
disabflitiet. bring error as aforesaid is or shall be, at the time of such 
title accrued, within the age of twenty-one y ears, feme 
covert, nan compos mentis or beyond the seas, then such 
person shall be at liberty to bring error as aforesaid, so 
as such person commences, or brin^ and prosecutes the 
same with effect, within six years aiter commg to or being 
of full aee, discovert, of sound memory or return firom 
beyond me seas; and if the opposite party shaU, at the 
time of the judgment signed or entered of record, be be- 
yond the seas, then error may be brought, provided the 
proceedings be commenced and prosecuted with effect 
within six years after the return of such party from 
beyond seas.'' 

The time to bring error will therefore he six years, instead of 
twenty, under 10 & 11 Will. III. c.l4. By the interpretation 
clause, sect 237, " no part of the United Kingdom of Great 
Britain and Ireland, nor the islands of Man, Guernsey, Jersey, 
Aldemey or Sark, nor any islands adjacent to any of them, 
being part of the dominions of her Mi^esty, shall be deemed 
to be beyond the seas within this act" Under the 10 & 11 
WilL III. c. 14, the period of limitation was twenty years. 
A writ of error brought after that time could not have been 
quashed, but must have been pleaded to {Higgs v. Evanst 2 
Stra. 837), and is now, although error is now a mere proceed- 
ing in the cause, it would still be a matter for plea only, both 
because the mode of proceeding in such case is expressly 
mentioned in sect 152, and because, as the plaintiff in error 
might have been under some of the above disabilities, the court 
would never try a question of that nature upon affidiavits. A 
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writ of error was an original writ issuing out of Chancery in 
the nature as well as of a certiorari, to remove a record from 
an inferior to a superior court, as of a commission to the 
judges of such superior court to examine the record, and to 
affirm or reverse it according to law ; but it had no operation 
as a stay of execution until it was delivered to the clerk of the 
errors of the court where the judgment was given and allowed 
by him. The writ, however, is now abolished by section 

148. " A writ of error shall not be necessary or used writ of error 
in any cause, and the proceeding to error shall be a step abolished, 
in the cause, and shall be taken in manner hereinafter 
mentioned ; but nothing in this act contained shall inva- 
lidate any proceedings already taken or to be taken by 

reason of any writ of error issued before the commence- 
ment of this act/' 

This section uses the general term ** cause," and, although 
some of the subsequent sections adopt the word " action," 
which is by the interpretation clause, s. 227) limited to '* per- 
sonal actions commenced by writs of summons,*' it is appre- 
hended that the context will be considered, so that proceedings 
by error in all cases, criminal not excepted, will be regulated 
by the new practice. 

The follovring simple process is substituted by section 

149. '' Either party alleging error in law may deliver Error in law 
to one of the masters of the court a memorandum in ^^^ brought, 
writing, in the form contained in the schedule (A.) to 

this act annexed, marked No. 10, or to the like effect, 
entitled in the court and cause, and signed by the party 
or his attorney, alleging that there is error in law in the 
record and proceedings ; whereupon the master shall file 
such memorandum, and deliver to the party lodging the 
same a note of the receipt thereof; and a copy of such 
note, together with a statement of the grounds of error 
intended to be argued, may be served on the opposite 
party or his attorney.'* 

No. 10. 
In the Queen* s Bench, 

The day qf , in the year of our Lord 18 . 

[The day of lodging note of error.] 

A. B. and C. D. 

TJie plaintiff [or drfendanf] says, that there is error in law in 
the record and proceedings in this action; and the drfendant [or 
plaintiff'] says that there is no error therein, 
{Signed) A. B., plaintiff, 

[or C. D. defendant,] 

'or £, F., attorney for plaintiff or d^endant] 
w. I 
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150. '' Proceedings in error in law shall be deemed a 
ipergeaeat gupersedeos of execution from the time of the service of 
of the'copyof ^® ^^Py o^such note, together with the statement of the 
the note and grounds of error intended to be argned, until de&alt in 
greeds of patting in bail, or an affirmance of the judgment, or dis- 
continuance of the proceedings in error, or until the pro- 
ceedings in error shall be otherwise disposed of without a 
reversal of the judgment ; 

" provided always, that if the grounds of error shall ap- 
pear to be frivolous, the court or a judge upon summons 
may order execution to issue." 

The service of the copy of this note will have the same 
eflfect as the service of the notice of the allowance of writ of 
error formerly had, and this section is similar to R, G. H. T. 
4 Will. IV. r. 9, except that it requires a statement of the 
grounds of error, and the rule was satisfied hy a statement of 
some particular ground. The copy of such note may, as the 
former note of allowance, be served hefore the plaintiff signs 
final judgment; and to prevent execution being issued, it 
would be well to serve it at the time of taxing costs. (See 
Chitty's Archb. i. 488.) If an application be made to order 
execution, no costs of the application can be obtained, unless 
asked for and ordered at the time, and it is not clear that they 
would be ordered. {Shelton v. Braithwaite^ 8 M. & W. 256.) 
The causes of error must be clearly frivolous, or the court wiU 
not interfere. (See Gardner v. Williams j 3 Dowl. 796; Robin- 
son V. Day, 2 Dowl. 501 ; Nordenstrom v. Pitty 13 M. & W. 723 ; 
Shelton v. Braithwaite, 8 M. & W. 256.) Execution issued 
after service of the note and grounds of error without leave 
would be set aside. {Somerville v. White, 5 East, 145.) The 
sheriff and the of&cers would also be liable on trespass if they 
proceeded to execution after notice to the sheriff. (BelsJiaw 
V. Marshall, 4 B. & Ad. 336.) 

Bail in error. 151. ** Upon any judgment hereafter to be given in 
any of the said superior courts of common law in any 
action, execution shall not be stayed or delayed by pro- 
ceedings in error, or supersedeas thereupon, without the 
special order of the court or a judge, 
'' unless the person in whose name such proceedings in 
error be brought— with two, or by leave of the court or 
a judge more than two, sufficient sureties, such as the 
court (wherein such judgment is or shall be given) or a 
judge shall allow of— shall, within four clear days after 
lodging the memorandum alleging error, or after the 
signing of the judgment, whichever shall last happen, or 
before execution executed, be bound unto the party for 
whom any such judgment is or shall be given^ by recog- 
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nizance to be acknowledged in the same court, in double 
the sum adjudged to be recovered by the said judgment 
(except in case of a penalty, and in case of a penalty in 
double the sum really due, and double the costs), to pro- 
secute the proceedings in error with effect, and 
'' also to satisfy and pay (if the said judgment be affirmed, 
or the proceedings in error be discontinued by the plaintiff 
therein) all and singular the sum or sums of money and 
costs adjudged or to be adjudged upon the former judg- 
ment, and 

" all costs and damages to be also awarded for the delay- 
ing of execution, and shall give notice thereof to the de- 
fendant in error, or his attorney." 

This is substantially following the provisions of 3 Jac. L 
c. 8, and 6 Geo. IV. c 96, s. 1, and R. G. H. T. 2 Will. IV. 
r. 26, but as to its extent see suproy 169. The bail also may 
be put in at any time before execution executed, although if 
the execution were partly executed as by seizure, the sheriff 
would probably be right in selling and paying the money into 
court. (See Meriton v. Stevens^ Willes, 271, 280.) The same 
construction will probably be put upon this as upon the former 
statutes, and it will therefore apply only where the judgment 
has been given for the plaintiff. (Duvergier v. FelloweSy 7 
Bing. 463.) Nor will it apply to errors in fact (Levy v. Price^ 
2 M. & W. 533) ; but the service of the note in such case, 
under sect. 158, will operate as a tupersedetu, so as to pre- 
vent execution being issued without leave of the court or 
judge. {Semple v. Turner, 6 M. & W. 152.) The plaintiff in 
error need not in all cases be bound by recognizance ; for if 
so, an infant plaintiff, or a plaintiff who had become a feme 
coverte after the action brought, would be excluded from the 
benefit of the statute. (Keene v. Deardon, 8 East, 298.) It is 
clear now that bail may be dispensed with by order of the 
court or judge, and money would therefore be allowed to be 
deposited in lieu of bail. (See Collins v. Gwynne, 1 M. & G. 
938 ; 2 Wms. Saund. 101 p.) As to justifying bail, see Chitty's 
Archb. i. 492—497. 

162. " The assignment of and joinder in error in law suggestion 
shall not be necessary or used, and, instead thereof, a instead of 
suggestion to the effect that error is alleged by the one "signment 
party and denied by the other, may be entered on the der L error, 
judgment roll in the form contained in Schedule (A.) to 
this act annexed, marked No. 11, or to the like effect : 
*' provided that in case the defendant in error intends to 
rely upon the proceeding in error being baiTcd by lapse 
of time, or by release of error or other like matter of fact, 

i2 
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he may give four days' written notice to the plaintifp in 
error to assign error as heretofore, instead of entering 
the suggestion, and he shall within eight days plead 
thereto the har hy lapse of time or release of error, or 
other like matter of fact, and thereupon such proceedings 
may be had as heretofore.'' 



No. 11. 



The 



day qf y in the year of our Lord 18 . 

[The day of making the entry on the roll.] 

The plaintiff \ot " drfendant;**'\ says that there is error in the 
above record and proceedings^ and the defendant [or " plaintiff"'] 
says there is no error therein. 

Roll to be 153. '^ The roll shall be made up and the suggestion 

BuggesUon** last aforesaid entered by the plaintiff in error within ten 
entered by days after the service of the note of the receipt of the 
piaintiffin memorandum alleging error, or within such other time 
*"*"* as the court or a judge may order ; and in de&ult there- 

of, or of assignment of error in cases where an assign- 
ment is required, the defendant in error, his executors or 
administrators, shall be at liberty to sign judgment of 
nonpros," 

These provisions will supersede R. G. H. T. 4 Will. IV. 
r. 11, 13; for the suggestion, or in case of error in fact, the 
assignment of error must now be made within ten days after 
service of the note of the receipt As to error in &ct see 
ir{fra, s. 158. Judgment of non pros. wiU be signed by one 
of the masters of the court in which the original judgment 
was given. (7 Will. IV. & 1 Vict c. 30; see R, v. King, U 
L. J. 86, Q. B.) By H. T. 4 WiU. IV. II. r. 13, if the time 
far assignment of errors, and sembkt therefore, now, for the 
suggestion, do not expire before the 10th of August, the plain- 
tiff in error shall have the like time after the 24th of October, 
without reckoning the days before the 10th of August It 
' might, perhaps, be advisable to give notice to the plaintiff before 
signing judgment o{ non pros, (Pitt v. Williams , 4 DowL 70.) 
Where the defendant in errw died before assignment of 
errors, and the plaintiff in error failed to assign errors in time, 
judgment of non pros, might have been signed, though the ex- 
ecutors had not previously been made parties. (St, Katharine* s 
Dock Co, V. Higgsy 10 a B. 653.) 

Error 154. '^ In case error be brought upon a judgment 

^"^'Irfsev^ given against several persons, and one of some only shall 

r^Tpenons proceed in error, the memorandum alleging error, and 

agsm't the note of the receipt of such memorandum, shall state 
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the names of the persons by whom the proceedings are wbomjodg- 

fnlr An • ment has 

'' and in case the other persons a^nst whom judgment 
has been given decline to join in the proceedings in error, 
the same may be continued, and the suggestion last afore- 
said entered, stating the persons by whom the proceed- 
ings are brought, without any summons and severance, 
or if such other persons elect to join, then the suggestion 
shall state them to be and they shall be deemed as plain- 
tiffs in error, although not mentioned as such in the 
previous proceedings.'' 

This supersedes the old form of summons and severance 
(2 Saund. 101 g) ; and will facilitate the proceedings where 
one or more of several persons, against whom judgment has 
been given, decline to join in the proceedings in error. 
The costs of error will not be leviable upon those not parties 
to the proceedings in error. {Laroche v. Wasbrough, 2 T. R. 
737.) 

165. •* Upon such suggestion of error alleged and Judgment 
denied being entered, the cause may be set down for JUj^jj^j^^^, 
argument in the court of error in the manner heretofore court instead 
used, and the judgment roll shall, without any writ or of transciipt. 
return, be brought by the master into the court of error 
in the exchequer chamber, before the justices, or justices 
and barons, as the case may be, of the other two supe- 
rior courts of common law, on the day of its sitting, at 
sach time as the judges shall appoint, either in term or 
in vacation, 

" or if the proceedings in error be before the high court 
of parliament, then before the high court of parliament, 
before or at the time of its sitting, 
^' and the court of error shall and may thereupon review 
the proceedings, and give judgment as they shall be ad- 
vised thereon ; 

*' and such proceedings and judgment as altered or 
affirmed shall be entered on the original record, 
'^ and such further proceedings as may be necessary 
thereon shall be awanled by tue court in which the ori- 
ginal judgment was given." 

By H. T. 4 Will. IV. r. 14 (as altered by 7 Will. IV. & 
1 Vict c. 30), either party may set down the case for argu- 
ment with one of the masters of the court in which the 
original judgment was given, and forthwith give notice thereof 
to the other party. And by H. T. 4 Will IV. r. 15 (as 
altered by 7 WUl. IV. & 1 Vict c 30), the delivery of 
copies of the judgment, &c., to the judges in the Exchequer 
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Chamber, four clear days before the day appointed for argu- 
ment, is regulated. (See Chit. Arch. i. 505.) 

Jurisdiction 156. '' Courts of error shall have power to quash the 
of courts of proceedings in error in all cases in which error does not 
p!m!eedkigs.* lie, or where they are taken against good faith, or in 
any case in which proceedings in error might heretofore 
have been quashed by such courts ; 
'' and such courts shall in all respects have such juris- 
diction over the proceedings as over the proceedings in 
error commenced by writ of error." 

Prior to this enactment, the Court of Exchequer Chamber 
could not, either under their general jurisdiction or under 
12 & 13 Vict c. 109, s. 39, quadi a writ of error, except when 
error was apparent on the &ce of the writ, as when the record 
brought up did not correspond with the writ (See Garrard 
¥. Tuck, 19 L. J. 232, C. P. ; 8 C. B. 255.) Reasons for 
quashing the proceedings in «Tor would be where they had 
been taken against good faith, as where there had been an 
express agreement not to bring error (Camden v. Edie, 1 H. 
Bl. 21) ; or such an agreement may be implied from the pro- 
ceedings between the parties, as where the jury was dis- 
charged from giving a verdict, except for one penalty as a 
matter of form. (Apothecaries^ Company v. Harrison, 12 A. & 
£. 642.) Costs would be payable in all cases upon quashing 
proceedings in error. (See 2 Williams' Saund. 101 t) 

Court of 157. " Courts of Error shall in all cases have power 

laEcpowSr* ^ &^^® ®^^^ judgment and award such process, as the 
with court court, from which error is brought, ought to have done, 
below. without regard to the party alleging error." 

This is only in frirtherance of the general object of the 
statute, to enable full justice to be done without unnecessary 
proceedings. A repleader, therefore, may now be granted 
by the Court of Error (Gwvnne v. Bumell, 6 B. N. C. 453; 
7 CL & F. 572); or a writ of inquiry (ib,); and no distinction 
can now be taken between judgment being griven for or 
against the prayer of judgment Thus in PolUtt v. Forrest 
(11 Q. B. 949; 17 L. J. 291, Q. B.) it was held, " that the 
Court of Error should do complete justice on the whole record 
to the plaintiff in error, and give the same judgment for him, 
which the court below ought to have given ; but that court 
cannot give a judgment against the party suing out a writ of 
error after reversing an erroneous judgment against him, 
though they may give one in his favour, whether he be plain- 
tiff or defendant in the court below, on his praver for judg> 
ment, to the full extent to which he would have been entitled 
to it in the court below." (See too PMUipt v. Jones, 15 Q. B. 
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S59; 19 L. J. 374, Q. B.; and Grey v. Fruir, 12 Q. B. 912; 
19 L. J. 393, Q. B.) 

168. " Either party alleging error in fact may deliver Proceedings 
to one of the masters of the court a memorandum in } Jdf"*' *° 
writing, in the form contained in the Schedule (A.) to 
this act annexed, marked No. 12, or to the like effect, 
intituled in the court and cause, and signed by the party 
or his attorney, alleging that there is error in fact in the 
proceedings, together with an affidavit of the matter of 
&ct in which the alleged error consists ; whereupon the 
master shall file such memorandum and affidavit, and 
deliver to the party lodging the same a note of the receipt 
thereof; 

** and a copy of such note and affidavit may be served 
on the opposite party or his attorney ; and such service 
shall have the same effect, and the same proceedings may 
be had thereafter as heretofore had after the service of 
the rule for allowance of a writ of error in fact." 

Error in fact is brought in the court in which the judgment 
is given, except that it seems still to lie from the Common 
Pleas to the Queen's Bench. {Ccutledine v. Mundyi 4 B. & 
Ad. 90.) It lies to defeat the effect of the judgment on the 
^ound of some error in fact not appearing on the record ; for 
instance, because the unsuccessful party was an infant who 
appeared by attorney, or a married woman who was sued 
without her husband, or that a person against whom a judg- 
ment of outlawry has been pronounced was abroad at the time 
when the exigent was issued. It will be a step in the cause 
under s. 148, and the memorandum will be in the following 
form: 

No. 12. 

In the Queen*s Bench. 

The day qf , in the year of our Lord 18 . 

[The day of lodging note of error.] 

A. B. and C. D. in error. 

The plaintiff [or " defendanf^'\ says that there is error in fact 
*n the record and proceedings in this action, in the particulars 
Reified in the affidavit hereunto annexed. 
(Signed) A. B., plamHff 

[or " C. D., defendant."^ 

[or " E. F., attorney for plaintiff'' or " drfendaat.'*'\ 

The affidavit must be filed with the memorandum and copy 
served on the opposite party ; and assignment of error is then 
to be made pursuant to the old practice. By R. G. H. T. 4 
WilL IV. II. r. 11, within twenty days after the allowance of the 
writ of error, in cases of error coram nobis or coram vobis, the 
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plaintiff in error shall assign errors ; and in fiiilure to assigii 
errors, the defendant in error, his executors or administratois, 
shall be entitled to sign judgment of mm pros. ; and by r. 12 the 
assignment of errors, and subsequent pleadings thereon, shall 
be delivered to the attorney of the opposite party, and not 
filed with any officer of the court. 

Plaintiff may 159. « The plaintiff in error, whether in fact or law, 
^JJ^ shall be at liberty to discontinue his proceedings by 
m error. giving to the defendant in error a notice, headed m the 
court and cause, and signed by the plaintiff in error or 
his attorney, stating that he discontinues such proceed- 
ings; and thereupon the defendant in error may sign 
juaffment for the costs of, and occasioned by, the pro- 
ceeain^ in error, and may proceed upon the judgment 
on which the error was brought." 

By 3 H. VII. s. 10, if a writ of error sued out by the de- 
fendant below before execution was discontinued, the plaintiff 
below recovered his costs, but not if so sued out after execu- 
tion (Sutherland v. WilUf 5£xch. 980; 20 L. J. 28, Exch.); 
and by 8 & 9 Will. III. c. 11, if the plaintiff below brought a 
writ of «Tor which was discontinued, then the plaintifi had 
judgment for his costs. (See RicketU v. Lewis, 1 R & Ad. 
197.) Now in all cases of discontinuance under this secdon, 
the party discontinuing will be liable for costs. The Court of 
Error alone has jurisdiction as to the amount of the costs in 
error {Francis v. Doe d. Harvey y 5 M. & W. 272) ; but exe- 
cution issues out of the court below. 

Defendant 160. '^ The defendant in error, whether in fact or 

?*Vi^?" law, shall be at liberty to confess error, and consent to 

crasentto the reversal of the ma?ment, by giving to the plaintiff 

reversal of in error a notice, headed in the court and cause, and 

judgment, gjgned by the defendant in error or his attorney, statin? 

that he confesses the error, and consents to the reversed 

of the judgment ; and thereupon the plaintiff in error 

shall be entitled to and may forthwith sign a judgment 

of reversal." 

In the case of reversal, whether by consent or otherwise, 
none of the statutes give costs; but the prevailing party 
shall have his costs in the original action. 

Death of 161. '^ The death of a plaintiff in error after service 

J™*iJ[^ of the note of the receipt of the memorandum alleffinff 

error no .1^ ^a^i •» n 1 fP P 

abatement, error, with a statement of the grounds of error, shall not 
cause the proceedings to abate, but they may be con- 
tinued as herein-after mentioned." 
Providing for 162. '^ In case of the death of one of several plaintiff 
ofMv^°* in error, a suggestion may be made of the death, which 
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mt^estion shall not be traversable, but shall only be piaintia in 
subject to be set aside if untrue, Imd the proceemngs ®"^'* 
may be thereupon continued at the suit of and against 
the surviving plaintiff in error, as if he were the sole 
plaintiff." 

The death of a sole plaintiff in error, before errors assiffned, 
abated the suit, but not after errors assigned ; and the death 
of one of several plaintiffs was within 8 & 9 WilL III. c. 11, 
8. 7. (Clarke v. Rippon, 1 B. & Ad. 586.) 

103. ^' In case of the death of a sole pl&intiff or of Proeeedinn 
several plaintiffs in error, the legal representative of such J^°i*^L. 
plaintiff or of the surviving plaintiff may. by leave of the tiff or*ofaU 
court or a judge, enter a suggestion of the death, and ^^ piaintiflii 
that he is such legal representative, which suggestion *" *™*'' 
shall not be traversable, but shall only be subject to be 
set aside if untrue, and the proceedings may thereupon 
be continued at the suit of and against such legal repre- 
sentative as the plaintiff in error ; and if no such sug- 
gestion shall be made the defendant in error may pro- 
ceed to an affirmance of the judgment, according to the 
practice of the court, or take such other proceedings 
thereupon as he may be entitled to." 

164. ''The death of a defendant in error shall not Death of de- 
cause the proceedings to abate, but they may be con- J^^^*" 
tinned as herein-after mentioned." abatement. 

165. '' In case of the death of one of several defend- prooeedinn 
ants in error, a suggestion may be made of the death, upon death 
which suggestion shall not be traversable, but only be JevSal^Je- 
subject to Se set aside if untrue, and the proceedings may fendants in 
be continued against the surviving defendant." *""'• 

166. *' In case of the death of a sole defendant or of Proceeding 
all the defendants in error, the plaintiff in error may ^P®** ***™ 
proceed upon giving ten days' notice of the proceedings fendantorof 
in error, and of bis intention to continue the same, to the fi^^^^£^ 
representatives of the deceased defendants, or if no such 
notice can be given, then by leave of the court or a judge, 
upon giving such notice to the parties interested as he or 
they may cGrect." 

These provisions will supersede the writ of scire faciat qttare 
executionem noUf which formerly issued where the defendant in 
error died before errors assigned, and the plaintiff in error 
would not assign errors (see, however, St. Katherine Dock Com' 
pony V. Higgs, 10 Q. B. 632) ; and the writ of tcire facias ad 
audiendum errores, which was issued by the plaintiff where the 
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defendant in error died, and his executors or administraton 
would not join in enror. 

Marriage not 167. '* The mairiage of a woman, plaintiff or defend- 
^eedtaun^ ant in error, shall not abate the proceedings in error, hot 
the same may be continued in like manner as hereinbe- 
fore proTidea with reference to the continuance of an 
action after marriage. '^ 

See n^a, 158. 



e 
error. 



XXV. EjECTMEirr. 

A large portion of the remaining sections of this statute 
relate to the important action of ejectment, the whole proce- 
dure in which is altered, aldiough the object of the former 
system, which was to allow no question to be raised except 
that of tide, has been steadily kept in view. Before detailing 
these, it will be useful to present nearly in the words of the 
Report a clear statement of the ordinary proceedings under 
the old system, although of course familiar to most of our 
readers. " They were commenced by &e delivery to the per- 
son in possession of the property to be recovered of a written 
statement, purporting to be a declaration in an action of tres- 
pass and ejectment, alleged to have been previously com- 
menced in one of the superior courts at the suit of a fictitious 
person, generally called John Doe (and styled ' the nominal 
plaintiff' ), against another fictitious person, generally called 
Richard Roe (styled *the casual ejector'). It stated that the 
person in whom the title really was (styled ' the lessor of the 
plaintiff'), on a day named made a lease for a certain num- 
ber of years to the nominal plaintiff John Doe of the proper^ 
in question, which was described in terms so vague as to give 
no clue to its identity. John Doe was then stated to have 
entered and remained in possession until the imaginary de- 
fendant Richard Roe ousted or ejected him, and it was then 
alleged that John Doe had sustained damage by such eject- 
ment to a certain amount, for which he brought his action. 
At the foot of that statement was a letter from Richard Roe to 
the person in possession, informing him that he, Richard Roe, 
was sued as a casual ejector on^y, and advising ^e actual pos- 
sessor to appear in court and procure himself to be made de- 
fendant in the stead of Richard Roe, or that he would be 
turned out of possession. The above statement must, as a 
general rule, have been served upon the person in actwU pot- 
seaHon, eitiier personally or in such a way as to satisfy the 
court that it had come to his possession or knowledge before 
the first day of the term in which proceeding^ were to be 
taken. If the person in possession did not appear within the 
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time allowed by the practice of the court, viz. the first four 
days of the following term when the property was in London or 
Middlesex, or the entire term if the property was in any other 
county, judgment was pronounced against Richard Roe that 
John Doe recover his term, and upon that judgment execution 
was issued, and the possession delivered to the lessor of the 
plaintiff. The person served with the declaration in eject- 
ment, or, by leave of the court, his landlord might, however, 
appear within the time above mentioned, and cause himself to 
be substituted as defendant instead of Richard Roe, upon en- 
tering into a rule of court (called 'the consent rule'), the 
effect of which was, that the substituted defendant pleaded the 
general issue not guilty, and agreed upon the trial of the cause 
to admit all the fictitious statements m the declaration to be 
true, and also that he was in possession at the time of the 
service of the original declaration, and ' to rely upon the title 
only,** The rule further provided for payment of costs by the 
defeated party, and that in case the defendant failed to make 
the above admission at the trial the plaintifi* should have 
judgment for his term against the casual ejector. In cases 
where, by reason of the real plaintiff and defendant being 
tenants in common, joint tenants or coparceners, an actuid 
ouster must have been established in order to found an action 
of trespass, the consent rule was modified by requiring the 
substituted defendant to admit the fictitious ouster only in case 
an actual ouster of the lessor of the plaintiff was proved. By 
a rule of court, the consent rule ought to have specified the 
property for which defence was taken ; but in practice this 
rule was wholly disregarded, and the defect was occasionally 
supplied by particulars of the property sought to be recovered 
being delivered under a judge's order for Siat purpose. The 
parties proceeded to trial upon the issue joined upon the 
plea of not guilty to the declaration, which, pursuant to the 
consent rule, was converted into a declaration by the nominal 
plaintiff against a real defendant At the trial, if the defend- 
ant did not appear, or appeared and did not admit the ficti- 
tious statements to be true, according to his agreement em- 
bodied in the consent rule, the plaintiff was nonsuited, but 
was nevertheless, by the terms of the consent rule, entitled to 
a judgment and execution, and the lessor of the plaintiff was 
entitled to receive his costs fircm the real defendant If the 
defendant appeared and made admission according to the con- 
sent rule, the question was then tried upon its merits, whether 
the lessor of the plaintiff, on the day when he was alleged to 
have made the lease to John Doe, and from thence until the 
service of the original declarationf was entitled to the property 
in question ; and judgment for the plaintiff followed upon a 
verdict in the affirmative. In case of a verdict for the de- 
fendant, he was entitled under the consent rule to receive his 
costs firom the lessor of the plaintiff." As will presently be 



180 



THE GOMMOir LAW PBOGBDURB ACT. 



Sjectment to 
"be brought 
by writ. 



Fonn and 
duration of 



seen, the fictions are abolished, the delays are lessened, and 
the question of. title is still the matter to be tried, and it is to 
be remembered that as formerly the courts exercised an ex- 
tensive equitable jurisdiction over the parties to the suit, so 
now, by sect. 221, " the several courts and the judges thereof 
respectively shall and may exercise over the proceedings the 
like jurisdiction as heretofore exercised in the action of eject* 
ment, so as to ensure a trial of the title and of actual ouster 
when necessary only, and for all other purposes for which 
such jurisdiction may at present be exercised, and the provi- 
sions of all statutes not inconsistent with the provisions of this 
act, and which may be applicable to the altered mode of pro- 
ceeding, shall remain in f(n*ce and be applied thereto." 

'^ And with respect to the action of ejectment, be it 
enacted as follows : 

168. ^^ Instead of the present proceeding bj ejectment, 
a writ shall be issued, directed to the persons m possession 
by name, and to all persons entitled to defend the pos- 
session of the property claimed, which property shall be 
described in the writ with reasonable certainty. 

169. ^^ The writ shall state the names of all the persons 
w^fof eject- ^ whom the title is alleged to be, and command the 
ment. persons, to whom it is directed, to appear, within sixteen 

days after service thereof, in the court from which it is 
issued, to defend the possession of the property sued for, 
or such part thereof as they may think fit, 
^^ and it shall contain a notice that in de&ult of appear- 
ance they will be turned out of possession ; 
'^ and the writ shall bear teste of the day on which it is 
issued, 

" and shall be in force for three months, and shall be in 
form contained in the schedule (A.) to this act annexed, 
marked No. 13, or to the like effect ; 
'^ and the name and abode of the attorney issuing the 
same, or, if no attorney, the name and residence of the 
party shall be indorsed thereon, in like manner as here- 
inbefore enacted with reference to the indorsements on a 
writ of summons in a personal action ; 
" and the same proceedings may be had, to ascertain 
whether the writ was issued by toe authority of the at- 
torney whose name was indorsed thereon, and who and 
what the claimants are, and their abode, and as to staying 
the proceedings upon writs issued without authority, as 
in the case of writs in personal actions.'' 
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No. 13. 

Ejectment. 

Form of Writ. 

Victoria, ^c, to X., Y., Z. and all persons entitled to drfend 
the possession of [describe the property with reasonable 

certainty], in the parish qf , in the county qf , to 

^ possession whereqf K,, B. and C, some or one qfthem, claim to 
he [or to have been on and since the day (jf , A.D. 

] entitled and to eject all other persons therrfrom : These 
are to will €md command you, or such qf you as deny the alleged 
title, within sixteen days after service hereof, to appear in our 
court of , to defend the said property, or such part tfiereif 

as you may be advised; in default wheretf judgment may he signed, 
and you turned out (f possession. 

The property must clearly be described with more particu- 
larity than was the practice in the old declaration in eject- 
ment In addition to the parish and county, for instance, the 
name of the estate or the abuttals of a particular close might 
be given, and the remedy for an imperfect description will be 
a summons for better particulars, which would probably be 
granted under sect 175 even before appearance. (See Doe d. 
Vernon v. Roe, 7 Ad. & E. 14.) The names of all the parties 
entitled are to be given, and -it is apprehended that, as before, 
several titles might now be set up, die writ stating that some oi 
one of the parties named claim to be entitled ; but the ground 
of their title need not be stated at all. The writ may be tested 
in term or vacation on the day on which it is issued, and the 
provisions as to indorsement of the name and abode of attor- 
ney or of the party are the same as in an ordinary writ of 
summons. (See supra, 8.) The attorney must also in like 
manner declare his authority, and who and vvhat the claimants 
are. (Supra, 9.) There does not seem to be any provision 
for issuing concurrent writs or renewed writs, sects. 9, 11, 
referring only to writs of summons in personal actions. 

170. '< The writ shall be served in the same manner as Service of 
an ejectment has heretofore been served, or in such man- ^^t of eject- 
ner as the court or a judge shadl order, ™®°*' 

"and in case of vacant possession, by posting a copy 
thereof upon the door of the dwellinghouse or other con- 
spicuous part of the property." 

The service will be the same as the service of the declara- 
tion in ejectment, aa to the manner, unless otherwise ordered; 
but there is no restriction as to the service being before term, 
and it may be served at any time that a writ of summons 
may be. As many copies should be made as there are persons 
named in the writ, and served personally, if practicable, upon 
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each of them; and as the 168th section requires the persona 
in possession to be mentioned by name, it would seem to 
follow that it can be served only upon those so mentioned. 
The words " entitled to defend the possession of the pro- 
perty" would refer to persons admitted to defend undor sect. 
172. Although the service may be in such manner as the 
court or a judge shall order, the manner hitherto adopted fior 
service will probably be followed, and it will be coavenioit 
therefore to refer to some of the principal dis^nctions estab- 
lished in practice upon this point ; but it is to be remem- 
bered that there is no provision for requiring an affidavit or 
any other proof of service having been effected, sect. 177 
simply enacting, that, if no appearance be entered, judgment 
may be signed. No doubt this will be remedied by a rule of 
court The service then should, if practicable, be personal 
upon the person in possession or his wife ; and this will be by 
delivering of a copy of the writ, or, if it be refused, tendering 
it to him or her, and leaving it for them upon the spot where 
tendered. The service, if personal on the tenant, may be 
made abroad. {Doe d. Daniel v. Woodruffey 7 DowL 494.) 
The service on the wife should either be on the premises or at 
her husband's house or place of business, or even elsewhere 
if she be living with her husband. (See Doe d. Boulcott v. Roe, 
7 Dowl. 463 ; Doe d. Graefv. Roe, 6 Dowl. 456 ; Doe d. Wing- 
field V. Roe, 1 Dowl. 693.) Service upon the acting partner of 
a firm in possession of the premises may perhaps be sufficient, 
and so upon one of several joint tenants, all however being 
named in the writ (Doe d. Overton v. Roe, 9 Dowl. 1039; 
Doe d. Clothier v. Roe, 6 Dowl. 291.) These and similar points 
may require to be settled by rules or decisions. The cases as 
to explaining the declaration, &c. at the time of service do 
not seem to applv, as in the present proceedings there are no 
John Doe and Richard Roe, and no fictions or statements to 
explain. 

Service other than personal, as on a child or servant, would 
probably suffice, provided there be proof by an acknowledg- 
ment fix>m the tenant himself or otherwise that he duly re- 
ceived the writ ; but in such case it would be reasonable that 
as formerly such acknowledgment must have been made before 
the terms, so now the sixteen days for appearance should 
begin to run only firom the time it was proved to have reached 
the hands of the tenant (See Chitty's Archb. ii. 924.) 

Where the tenant in possession, without abandoning the 
possession so as to make it a vacant possession, had discon- 
tinued to occupy, but retained the virtual possession of the 
premises, it was formerly the practice to deliver a copy of 
the declaration to some relative, servant, or other person on 
the premises, reading and explaining the notice to him at the 
time, and affixing another copy to the outer door or some con- 
spicuous part of the premises ; and then, if it was made to 
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appear to the 8atii£Eu;tioa of the court that due diligence had 
heen used, and that the tenant resided abroad, or had ab- 
sconded, or was keeping out of the way to avoid being served, 
a rule nisi was granted, that the service so made should be 
deemed good service, and the mode of serving the rule nisi 
was directed at the same time. (See Chitty's Archb. i. 926.) 
Whether some similar practice will be adopted remains to be 
seen, but it is to be noticed that a single judge has power to 
order what service shall be sufficient, and it would rather seem 
that the application should be made before service. 

Service of the writ on c<»poration8 and public companies Corporationi 
may be in like matter as a wnt of summons. (See ntpra, 19 ; Jjnd public 
Doe d. Fisher v. Boe, 10 M. & W. 21 ; Doe d. Bayet v. Boe, 16 *^*^**' 
M. & W. 96.) 

It is not very easy to decide what is a vacant possession, Vaeant pos- 
but the nice distinctions formerly made will now be less Boion. 
material, as in either case the court or a judge would have the 
power to direct the particular mode of service, and the old 
formalities of actual entry, lease and ouster will, it is presumed, 
be no longer adopted. 

171. ''The persons named as defendants in such writ, Appearance 
or either of them, shall be allowed to appear within the MmedJn the 
time appointed.'' writ. 



The appearance may be at any time within sixteen days of 
the service, and will be in the form given in section 31, — 

or 

tn person. 



A., plainti^^ against C. D. ^ ^ ^^^^^ ^ j^ ^^^^^ 

against CD. and another, I E.^FHiJ^y /or C. D. op- 
against C. D. and others. J P^^rsforhim. 
[If the defendant appears in person, here give his address.] 
Entered the day qf , 18 ." 

It will be delivered to the proper officer or person in that 
behalf, and must be dated on the day of the delivery thereof. 
If indeed a party appears as landlord this should be stated in 
the appearance (sect 175), and the defence may be limited to 
part within four days after the appearance (sect 174). In 
case of a vacant possession the general description in the writ 
would be equivalent to naming the party entitied to defend. 
Formerly by 11 Geo. II. c. 19, s. 13, " the landlord" might 
make himself defendant by joining with the tenant or tenants 
that appeared ; but in case they did not appear a rule for a judg- 
ment against the casual ejector must have been first signed, 
(see however R. G. H. T. 4 Vict,) and then if the landlord 
entered into a consent rule, as the tenant would have done had 
he appeared, he was allowed to appear, and execution was 
stayed upon the judgment against me casual ejector. And a 
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liberal construction was put upon the word landlord, ao tbst 
the heir or devisee of the landlord, although he had never re- 
ceived rent or been in possession, was allowed to appear and 
defend, or a remainderman under the same title as the origiud 
landlord, or a mortgagee. (See cases Chitty's Archb. IL 94L) 

172. " Any other person not named in such writ shally 
by leave of the court or a judge, be allowed to appear 
and defend, on filing an affidavit showing that he is in 
possession of the land either by himself or his tenant." 

And to insure the landlord obtaining information it is 
enacted by section 

209. '' Every tenant to whom any writ in ejectment 
shall be delivered, or to whose knowledge it shall come, 
shall forthwith give notice thereof to his landlord, or his 
bailiff or receiver, under penalty of forfeiting the value 
of three years improved or rack rent of the premises, 
demised or holden in the possession of such tenant, to the 
person of whom he holds, to be recovered by action in 
any court of common law haying jurisdiction for the 
amount." 

The improved or rack rent here mentioned would be such a 
rent as might be fairly agreed on if the premises were let at 
the time of the writ served, and not necessarily the rent speci- 
fied in any previous lease. {Crocker v. Father giU, 2 B. & Aid. 
652.) 

173. '' Any person appearing to defend as landlord in 
respect of property, whereof he is in possession only by 
his tenant, shall state in his appearance that he appears 
as landlord ; 

'' and such person shall be at liberty to set up any defence 
which a landlord appearing in an action of ejectment has 
heretofore been allowed to set up, and no other." 

The time for his appearance would be before the expiration 
of the sixteen days, and the courts would no doubt exercise 
the same discretionary power as formerly, so as to let in the 
landlord to defend even after judgment signed and execution 
executed. The cases on this point are collected in Chitty's 
Archb. u. 935, 936, and he thus sums them up. From these 
cases it may be collected, that wherever judgment has been 
signed, and writ of execution executed, without a trial or an 
opportunity of trying, either by collusion between the lessor 
of the plaintiff and the tenant of the applicant, default or 
evident treachery of the tenant, mere slip or accidental laches 
of applicant's attorney, or error in matter of form, provided 
there has been no neffligence in instructing counsel, &c be- 
fore judgment signed, nor laches after it has been signed. 
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and that the applicant's title is explicitly stated on affidavit, 
^ere can be little doubt that the court or a judge will set 
aside the judgment on the condition of paying costs, &c. in 
order to obtain a trial on the merits. Indeed, were this not 
the case, the landlord would suffer all the disadvantage arising 
foe want of that notice which would be required in a form 
of action more strictly legal, without deriving any benefit 
from the equitable discretion which courts of law have always 
been inclined to exercise in the action of ejectment The 
proper course to pursue to obtain possession again after a 
judgment is set aside, is, in the first mstance, by a rule to re- 
quire possession to be restored, but if such rule become in- 
effectual, a writ of restitution may be awarded. (Doe d. Wit- 
tington v. Hards, 20 L. J. 406, Q. B.) The defences that Defences by 
could be set up by a person appearing under this section, landlord, 
would be such as a landlord might have formerly have set up. 
He was precluded from setting up any defence which the 
tenant could not have done if he had defended {Doe v. Birch- 
more, 9 Ad. & £1L 662) ; but he could not avail himself of 
every defence that tlie tenant could have done, as for instance, 
where the lessor of the plaintiff claimed by virtue of a judg- 
ment against the party in possession, which he had executed 
by elegit, the defendant, who claimed under a conveyance from 
that party, and who defended alone, was held precluded from 
setting up the want of a notice to quit, since the tenant in 
possession had admitted that by the judgment by default. 
{Doe d. Davis v. Creed, 5 Bing. 327.) But where both tenant 
and landlord defend, the tenant would not be precluded from 
setting up any defence he might have, although the landlord 
could not set it up for himself. Thus in Doe v. Horn (3 M. & 
W. 333), an ejectment by one tenant in common against his 
three co-tenants in common, the three co-tenants defended 
as landlords, and the tenant in possession, under a demise 
from these three, also defended as tenant, and he was per- 
mitted to set up as a defence the existence of a prior tenancy 
between certain other persons and all the tenants in common. 

174. '' Any person appearing to such writ shall be at Notice to 
liberty to limit liis defence to a part only of the property ?^"** f®' 
mentioned in the writ, describing that part with reason- ^^ ^' 
able certainty in a notice intituled in the court and cause^ 
and signed by the party appearing or his attorney, 
**8uch notice to be served within four days alter ap- 
pearance upon the attorney whose name is indorsed on 
the writ, if any, and if none, then to be filed in the 
master's office ; 

" and an appearance without sach notice, confining the 
defence to part, shall be deemed an appearance to defend 
for the whole." 
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This is similar to the practice under the consent rule. As 
where two persons delivered separate consent rules in eject- 
ment, each claiming to defend as landlord, the one for the 
whole of the premises claimed in the action, the other for a 
part of them, specifically named in the rule under adverse 
titles, the court ordered the consent rules to be amended, by 
confining them respectively to such parts of the premises as 
were really in the occupation of each party or his tenant 
{Doe d. Lloyd v. Roe^ 15 M. & W. 431.) 

Want of cer- 176. " Want of 'reasonable certainty' in the descrip- 

^^^*:^ed tion of the property, or part of it, in the writ or notice, 

^particu- gj^^j ^^^ nullify them, but shall only be ground for an 

application to a judge for better particulars of the land 

claimed or defended, which a judge shall have power to 

give in all cases." 

Care should be taken to make the order for particulars a 
stay of proceedings in terms. (Doe d. Roberts v. Roe, 2 D. & 
L. 673.) 

Defence by 176. " The court or a judge shall have power to strike 
persons not q^^ or Confine appearances and defences set up by persons 
in possession. ^^^ .^ possession by themselves or their tenants." 

See an instance of this in Doe d. Lloyd v. Jones, supra. 

Judgment 177. ''In case no appearance shall be entered into 

Mmearance^^ within the time appointed, or if an appearance be entered, 
or defence? but the defence be limited to part only, the plaintifils shall 
be at liberty to sign a judgment that the person whose 
title is asserted in the writ snail recover possession of the 
land, or of the part thereof to which the defence does 
not apply; whicn judgment, if for all, may be in the 
form contained in the schedule (A.) to this act annexed, 
marked No. 14, or to the like effect ; and if for part, 
may be in the form contained in the schedule (A.) to this 
act annexed, marked No. 15, or to the like effect. 

No. 14. 
Judgment in Ejectment in case of Non-appearance. 

In the Queen's Bench : 

The day of ,18 

[Date of writ] 

Lancashire i On the day and year above written, a writ qfour 
to wit. S Lady the Queen issued forth qf this Court in these 

words ; that is to say, 

Victoria, by the grace of God [here copy the writ] / and no 

appearance has been entered or defence mtide to the said writ : 

Therefore it is considered that the said [here insert the names 



EJECTMENT. 187 

of the persons in whom title is alleged in the writ] do recover 
possession of the land in the said writ mentioned, with the aj^r- 
tenances. 

No. U. 

In the Queen^s Bench : 

On the day of , a.d. 18 . 

Cumberland ^ On the day aud year above written, a writ qfour 
to wit, \ Lady the Queen issued forth of this court, in these 
words ; that is to say, 

Victoria, by the grace of God [here copy the writ] ; and C. D. 
hcu, on the day of , appeared by his attorney 

[or in person"] to the said writ, and has defended for a part of the 
land in the writ mentioned ; that is to say [here state the part], 
and no appearance has been entered or d^ence made to ths said 
writ, except as to the said part : Therefore it is considered that 
the said A. B. [the claimant] do recover possession of the land 
in the said writ mentioned, except the said part, with the appur- 
tenances, and that he have execution thereqf forthwith ; and as to 
the rest, let a jury come, &c. 

178. ''In case an appearance shall be entered^ an issue issue how 
may at once be made up without any pleadings by the ™**^® ^^* 
claimants or their attorney, setting forth the writ, and 
stating the fact of the appearance, with its date, and the 
notice limiting the defence, if any, of each of the persons 
appearing, so that it may appear for what defence is 
made, and directing the sheriff to summon a jury ; 
'' and such issue, in case defence is made for the whole, 
may be in the form contained in Schedule (A.) to this 
act annexed, marked No. 16, or to the like effect ; 
" and in case defence is made for part, may be in the 
form contained in the Schedule ik,) to this act annexed, 
marked No. 15, or to the like effect. 

No. 16. 

In the Queen*s Bench : 

On the day of , a.d. 18 . 

Cumberland ^ On the day and year first ahove-written, a writ 
to wit. S of our Lady the Queen issued forth of this Court, 

in these words ; that is to say, 

Victoria, by the grace of God [here copy the writ] ; and C. D. 

has, on the day qf , appeared by his attorney 

[or in person"], to the said writ, and defended for the whole of the 

land therein mentioned : Therrfore let a jury come, &c. 

As to form 15, lee supra. 

The sheriff here meant is, no doubt, the sheriff of the county 
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in which the premises are situated, although there is nothing 
said as to the venue. 

Specif case 179. " By consent of the parties, and by leave of a 
fftated. ju<lg6, a special case may be stated according to the 

practice heretofore used." 

The words " heretofore used" seem to refer exclusively to ft 
special case agreed upon under the provisions of 3 & 4 WilL IV. 
c. 42, 8. 25 1 which can only be done after issue joined, and 
issue now would be that which is made up under s. 178. But 
it will be a question whether ejectment is within sects. 45 — 48» 
as to stating a special case. Sect 43 is limited to actions, see 
s. 227 and ^upro. 

180. *' The claimants may, if no special case be agreed 
to, proceed to trial upon the issue, in the same manner as 
in other actions ; 

'^ and the particulars of the claim and defence, if any, or 
copies thereof, shall be annexed to the record by the 
claimants ; 

'^ and the question at the trial shall, except in the cases 
hereafter mentioned, be, whether the statement in the 
writ of the title of the claimants is true or false, and, if 
true, then which of the claimants is entitled, and whether 
to the whole or part, and if to part, then to which part 
of the property in question ; 

" and the entry of the verdict may be made in the form 
contained in the Schedule (A.) to this act annexed, 
marked No. 17, or to the like effect, with such modifi- 
cations as may be necessary to meet the facts. 

No. 17. 

Afterwards f on the day of a.d. , before 

and , justices qf our Lady the Queen assigned to take the 

assizes in and for the within county ^ come the parties within men- 
tioned; and a jury of the said county being sworn to try the 
matters in question between the said parties upon their oath say, 
that A. B. [the claimant] within mentioned, on the day of 

A.D. was, and still is, entitled to the possession if 

the land within mentioned, as in the writ alleged : Therefore^ &c 

The particulars of the claim and defence here mentioned 
must, it is presumed, mean the particulars of the land claimed 
in the action, to which the defence is limited, for no state- 
ment of title is required in the writ (see sect. 169), and there 
would seem to be no power to compel any such disclosure. 
The entry, as given in the form, will be used when the plain- 
tiff succeeds in proving his title to the whole of that which he 
claimed. But as formerly the plea of not guilty was divisible, 
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and the defendant entitled to the verdict as to any part of the 
premises to which the plaintiff did not prove himself entitled 
{Doe d. Botoman v. Lewis, 13 M. & W. 241), so now the entry 
will he made distributively according to the title proved, 
whether it has been laid in the writ in one or more persons. 
So in ejectment by several tenants in common, the lessors of 
the plaintiff were entitled to a verdict for so much only as they 
proved themselves entitled to. (Doe d. Helyer v. King, 20 L. J. 
SOI, Exch. ; 2 L. M. & P. 493 ; see also sect 75, supra, 105.) 
The exceptions here referred to are specified in s. 189. Ten 
days' notice of trial will be requisite as in other cases, and the 
same proceedings to obtain a special jury, whether in London 
or Middlesex, or in country causes (see supra, 136—142), and 
a change of venue may be obtained under section 

182. ^' The court or a jnd^e may, on the application Trial may be 
of either party, order that the trial shall take place in ?^®"^® 
any county or place other than that in which the venue any^county. 
is laid ; and such order being suggested on the record, 
the trial may be had accordingly.'' 

This application would be made after issue made up, and 
would be granted if an impartial trial could not otherwise be 
had. The provisions as to amendment, under s. 222, would 
of course apply as in other cases. 

181. <' In case the title of the claimant shall appear verdict 
to have existed as alleged in the writ, and at the time ^^^en title 
of service tljereof, but it shall also appear to have expired Ja^Texp^ed 
before the time of trial, the claimant shall, notwith- before trial, 
standing, be entitled to a verdict according to the fact 
that he was so entitled at the time of bringing the action 
and serving the writ, and to a judgment for his costs of 
suit." 

No particular title is alleged in the writ, and this must 
therefore simply mean that if at the time of service the claim- 
ant ought to have been in possession, or according to the old 
fictions when the trespass was committed, which right expired 
before the trial, the verdict may be entered according to the 
fact, and the claimant obtain his costs. 

183. ''If the defendant appears, and the claimant Nonappear- 
does not appear at the trial, the claimant shall be non- ^^ ^ t^^- 
suited; 

" and if the claimant appears, and the defendant does 
not appear, the claimant shall be entitled to recover as 
heretofore, without any proof of his title." 

The defendant, upon such nonsuit, would probably be en- 
titled to his costs, for the claimant would recover costs if 
successfuL As by s. 221 all statutes not inconsistent with 
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this act are to be applicable to the new proceedings in eject- 
ment, it is probable that the judge would, in case of die 
defendant not appearing, have power under 1 WilL IV. c. 70, 
8. 38, to certify on the back of the record that a writ of po6- 
session ought to issue immediately, and upon such certificate 
a writ of possession might be issued forthwith, and the costs 
might be taxed and judgment signed and executed afterwards 
at the usual time, as if no such writ had issued. 

184. " The jury may find a special verdict, or either 
party may tender a bill of exceptions." 

1B5. '* Upon a finding for the claimant, judgment 
may be signed, and execution issue for the recovery of 
possession of the property, or such part thereof as the 
jury shall find the claimant entitled to, and for costs, 
within such time, not exceeding the fifth day in term 
after the verdict, as the court or judge before whom the 
cause is tried shall order ; 

^' and if no such order be made, then on the fifth day in 
term after the verdict, or within fourteen days after such 
verdict, whichever shall first happen." 

This differs from sect 120, which provides for execution 
in other actions (for so it is presumed sect 120 must be 
limited), by specifying the period in term after which the 
judgment is to be signed, and by restricting the power to 
order execution to issue, to the court or judge before whom 
the trial took place. 

186. " Upon a finding for the defendants, or any of 
them, judgment may be signed, and execution issue for 
costs against the claimanto named in the writ, within 
such time, not exceeding the fifth day in term after the 
verdict, as the court or judge before whom the cause is 
tried shall order ; 

^' and if no such order be made, then on the fifth day in 
term after the verdict, or within fourteen days after such 
verdict, whichever shall first happen." 

Formerly the defendant would only obtain his costs by at- 
tachment or by execution founded on the consent rule under 
1 & 2 Vict c. 110, s. 18, as by the fictitious form of the pro- 
ceedings the plaintiff was not a party to the record. 

187. " Upon any judgment in ejectment for recovery 
of possession and costs, there may be either one vmt or 
separate writs of execution for the recovery of possession 
and for the costs, at the election of the claimant." 

That is, the claimant may have a separate writ of /. fa, or 
ctu so, for the costs, or he may have a fi, fa. or ca. so. added 
to the habere facias possessionem in the same writ (See Chitty's 



EJECTMBNT. 191 

Forms, 381 — 383.) There was a question as to writs of 
habere being within 3 & 4 Will. IV. c. 67, s. 2, because that 
was passed to amend the Uniformity of Process Act, within 
which ejectment was not included, but sects. 120—125 are, in 
terms, applied to all " causes,'* not to actions. (See s. 227.) 

188. '* In case of such an action beine brought by Defence by 
some or one of several persons entitled as jomt tenants, tenluita^*'' 
''tenants in common — or coparceners— any joint tenant common, or* 
— ^tenant in common, or coparcener in possession, may, coparceners, 
at the time of appearance, or within four days after, 
give notice in the same form as in the notice of a limited 
defence, that he or she defends as such, and admits the 
right of the claimant to an undivided share of the pro- 
perty, stating v«rhat share,) but denies any actual ouster 
of him from tne property, 

''and may, viritlun the same time, file an affidavit stating 
vfith reasonable certainty that he or she is such joint 
tenant — tenant in common— or coparcener — 
" and the share of such property to which he or she is 
entitled, 

" and that he or she has not ousted the claimant ; 
" and such notice shall be entered in the issue in the 
same manner as the notice limiting the defence, and upon 
the trial of such an issue the additional question of whe- 
ther an actual ouster has taken place shall be tried." 

The " may** in the clause as to filing an affidavit will here 
mean must The notice should be intituled in the court and 
cause, and be signed by the party appearing or his attorney, and 
should be served upon the attorney whose name is indorsed on 
the writ within four days of the appearance, or if there is no 
attorney should be filed in the master's office. (Sect 174, 
*upra, 185.) 

180. " Upon the trial of such issue as last aforesaid. Trial and 
if it shall be found that the defendant is ioint tenant, J^¥^?Jjej**° 
tenant in common, or coparcener with the claimant, then I^d^f joint 
the question whether an actual ouster has taken place tenants, te- 
shall be tried "*"** ^S'"'^' 

It J "^'*^^> men, and co- 

and unless such actual ouster shall be proved the de- parceners, 
fendant shall be entitled to judgment and costs ; 
** but if it shall be found either that the defendant is not 
such joint tenant, tenant in common, or coparcener, or 
^at an actual ouster has taken place, then the claimant 
shall be entitled to such judgment for the recovery of 
possession and costs." 

See as to the former practice, Culley v. Doe d. Taylerson, 11 
Ad. & E. 1015, and Doe d. Gigner v. Roe, 2 Taunt 397. 
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rtlkte b***** ^ ^^' " The death of a claimant or defendant shall not 
death. ^ caufie the action to abate, but it may be continued as 
hereinafter mentioned/' 

This was so in the old form of ejectment, for John Doe and 
Richard Roe were the parties on the record in the eye of the 
law {Doe d. Egremont v. Stephen^ 10 Jur. 570) ; but as ike lia^ 
• bility for costs was only upon the consent rule, they could not 

be obtained after the death of the actual parties. {Doe d. 
Harrison v. Hampsorif 4 C. B. 745.) 

Proceeding 191. " In case the right of the deceased claimant shall 
hefore^^triai '^^^'^^ ^ another claimant, a suggestion may be nmde 
where right of the death, which suggestion shall not be traversable, 
survives. ]y^f^ ghaU only be subject to be set aside if untrue, and 
the action may proceed at the suit of the surviying 
claimant ; 

^' and if such a sugp^estion shall be made before the trial, 
then the claimant shall have a verdict and recover such 
judgment as aforesaid, upon its appearing that he was 
entitled to bring the action either separately or jointly 
with the deceased claimant." 

The entry of the suggestion would probably be essential to 
the continuance of the suit (See suprUf 152.) 

Proceedtogs 192. " In case of the death before trial of one of sever 

bStore trill, ^ claimants, whose right does not survive to another or 

where right others of the claimants, 

vWe.°^* "" " where the legal representative of the deceased claimant 
shall not become a party to the suit in the manner here- 
inafter mentioned, 

'* a suggestion may be made of the death, which sugges- 
tion shall not be traversable, but shall only be subject to 
be set aside if untrue, 

" and the action may proceed at the suit of the surviving 
claimant for such share of the property as he is entitled 
to, and costs. 

Upon death 193, " In case of a verdict for two or more claimants, 

▼er^^ciaii^ if One of such claimants die before execution executed, 

ants having the Other claimant may, 

veiSctf * " whether the legal right to the property shall survive or 
not, 

'' suggest the death in manner aforesaid, and proceed to 
jud^ent and execution for recovery of possession of the 
entirety of the property and the coste : 
*' but nothing herein contained shall affect the right of 
the legal representative of the deceased claimant, or the 
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liability of the sarviving claimant to such l^;al represen- 

tative; 

*' and the entry and possession of such surviving claimant 

under such execution shall be considered as an entry and 

possession on behalf of such legal representative in respect 

of the share of the property to which he shall be entitled 

as such representative, 

" and the court may direct possession to be delivered ac- 

cordinglv." 

194. ^' In case of the death of a sole claimant, or, be- Proceedings 
fore trial, of one of several claimants, whose right does ^J^^ 
sot survive to another or others of the claimants, claimant 

** the legal representative of such claimant may, by leave where right 
of the court or a judffe, enter a suggestion of the death, Jj^^^*®**^ 
and that he is such leeal representative, and the action 
shall thereupon proceed; 

'^ and if such suggestion be made before the trial, the 
truth of the suggestion shall be tried thereat, together 
with the title of the deceased claimant, and such judg- 
ment shall follow upon the verdict in favour of or against 
the person making sach suggestion, as hereinbefore pro- 
vider! with reference to a judgment for or against such 
claimant ; 

'' and in case such suggestion in the case of a sole claim- 
ant be made after tri^ and before execution executed by 
delivery of possession thereupon, and such suggestion be 
denied by the defendant within eight days after notice 
thereof, or such farther time as the court or a judge may 
allow, then such suggestion shall be tried ; 
'' and if, upon the trial thereof, a verdict shall pass for 
the person making such suggestion, he shall be entitled 
to such judgment as aforesamfor the recovery of posses- 
sion, and for the costs of and occasioned by such sugges- 
tion ; 

*^ and in case of a verdict for the defendant, such de- 
fendant shall be entitled to such judgment as aforesaid 
for costs." 

195. '' In case of the death, before or after judgment. Proceedings 
of one of several defendants in ejectment, wno defend ^V^ ^^^^ 
jointly, a suggestion may be made of the death, which Mvnaljoint 
suggestion snail not be traversable, but only be subject defendants, 
to be set aside if untrue, and the action may proceed 
against the surviving defendant to judgment and execu- 
tion." 

196. " In case of the death of a sole defendant, or of upon death 
all the defendants in ejectment, before trial, a suggestion ^SIS*^' 

w. K 
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^ectment nifty be made of tiie death, which Baggestion shall aot be 
befora triaL travenable, but only be sabject to be set aside if untrac^ 
<< and the claimantB shall be entitled to judgment tat 
reoovery of possesnon of the property, nnl^s some other 
person shall appear and de^nd within the time to be 
appointed for that purpose by the order of the coart er 
^ a judge, to be made upon the application of the claim* 

ants; 

'' and it shall be lawful for the court or a judge, upon 
such suggestion bein? made and upon such applicalioB 
as aforesaid, to order uiat the claimants shall be at liberty 
to sign judgment within such time as the court or judge 
may think fit, unless the person then in possession, by 
himsdf or his tenant, or the legal representatiye of the 
deceased defendant, shall within su<^ time appear and 
defend the action ; 

** and such order may be serred in the same mann^ as 
the writ ; 

^' and in case such person shall appear and defend the 
same, proceedings may be taken against such new de^ 
fendant as if he had originally appeared and defended 
ffae action ; 

''and if no appearance be entered and defence imide, 
then the claimant shall be at liberty to sign judgment 
pursuant to the order." 
Eieetment 197. " In case of the death of a sole defendant or of 
after Terdkt. ^ ^y^^ defendants in ejectment after verdict, the claimant 
shall nevertheless be entitled to judgment, as if no smell 
death had taken place, 

** and to proceed by execution for recovery of po oocoo ion 
without suggestion or revivor, and to proceed fer the 
recovery of uie costs, in like manner as upon any other 
judgment for mon^, against the legal representartives of 
the deceased defenoant or defendants.'' 
^ppndMttL igg. << In case of the death before trial of one of seve- 
or defendant ^ defendants in ejectment, who defends separately for a 
tD ejectment, portion of the property for which the other defendant or 
wwul^tor defendants do not defend, the same proceedings may be 
part. taken as to such portion as in the case of the death of a 

sole defendant, or the claimants may proceed affainst the 
surviving defaadants in respect of the portion of the pro- 
perty for which they defena." 
Upondeath 199. << In case ot the death before trial of one ofs«ve- 
de£!dSig°^ ral defendants in ejectment, who defends separately in 
aepara tdy reroect of property for which surviving defemdants alao 
ftr propel ii defend^ 
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^ it flMl be lawful for the eoart or a jndee at any time in xetpect of 
be^Mne the trial to allow the penon at ttie time of the Jjj^-^S™ 
Heath IB poflBeaBion of the property, or the legal represen- "^ 
tittlve of the deceased defendant, to appear and defend on 
tfdcb terms as may appear reasonable and iast, apon the 
iK pp l i cation of sneh penon or representative; 
** and if no such ap])lication be made or leave ffranted, • 

the claimant, suggesting the death in manner aS)re8aid, 
may proceed against the surviving defendant or defend- 
aBts to judgment and execution. '^ 

900. " The claimant in cgectment shall be at liberty at Claimant 
any time to discontinue the action as to one or more of Sraei^MK 
the defendants, by eiving to the defendant or Us attorney tice. 
a notice headed in me court and cause, and signed by the 
elaimant or his attorney, stating that he Ssoontimies 
such action ; 

'' and thereupon the defendant, to whom sneh notice is 
given, shall be entitied to and may forthwith si^n judg- 
ment for costs in the form contained in the Schedule (A.) 
to this act annexed, marked No. 18, or to the like effect. 

Naia 

In the Queen'9 Bench. 

On the dayrf , 18 . 

[Date of writ] 

Lanetulwre > On the day and year above written, a writ qfottr 
to wit. S Lady the Queen ittued forth rf this Court in theae 
word* \ that it to eay, 

Vietoria, by the grace cf God [here copy the writ] ; and C. D. 
ftot, on the day of , appeared by his attorney 

[or in perton"] to the eaid writ, and A. B. hoe <Rteontinued the 
iicikm .' Therefore it is considered that the said CD, be acquitted, 
and that he recover against the said K.1^. £ for his costs 

ifdrfence. 

201 . ^ In case one of several daimants shall be desirous Discontinu- 
to discontinue, he may apjdy to the court or a judge to wice of ac- 
have his name struck out of the proceedings, otwevltS^ 

*' and an order may be made thereupon upon such terms ciaixaanta. 
as to the court or judge may seem fit, 
and the action shall thereupon proceed at the suit of the 
other daimants.^' 

5202. '' If after appearance entered the elaimant, with- Judgment 
oat going to trial, allow the time allowed for going J^j^L'^ 
io trial by the practice of the covrt in ordinary cases after trial after 
JMoe joined, to elapse, the defendant in ejectment may notiee. 
give twenty days notice to the claimant to proceed to 

k2 



196 THE COMMON LAW P&OCEDUBB ACT. 

trial at the sittiiigs or aasizes next after the ezpiiatiDii of 
the notice ; and if the claimant neglects to proceed to 
trial in pursuance thereof, and the time for going to-tcial 
shall not be extended by the court or a judge, the defend* 
ant may sign judgment m the form contained in theSefaer 
dule (A.) to this act annexed, marked No. 19, and recover 
the costs of defence.'^ 
* No. 19. 

In the QueetCt Bench, 

The dayqf tlS . 

[Date of writ] 

Lancashire > On the day and year above written^ a writ cfanr 
to wit. S Lady the Queen issued forth (f this Court in these 
words ; that is to say, 

Victoria, by the grace rf God [here copy the writ] ; and C. I>. 
haSf on the day of , appeared by his attorney 

[or tn person"] to the sM writ, and A. B. has failed to proceed to 
trial, cUthough duly required so to do : Therefore it is considered 
that the said C. D. be acquitted, and that he recover against the 
said A. B. £ for his costs qf defence. 

As to the time for going to trial, see supra, 130. 

Defendant 203. '' A sole defendant or all the defendants in eject* 

Reaction" °^®'** ^^^ ^® ** liberty to confess the action as to the 
whole or part of the property, by giving to such, claimant 
a notice headed in the court and cause, and signed by the 
defendant or defendants, 

^^such signature to be attested by his or their attorney ; 
''and thereupon the claimant shall be entitled to and 
may forthwith sign judgment and issue execution for tide 
recovery of possession and costs in the form contained in 
the schedule (A.) to this act annexed, marked No. 20, or 
to the like effect.'' 

No. 20. 
In the Queen* s Bench, 

The dayrf 18 . 

[Date of writ] 

Lancashire } On the day and year above written, a writ qf our 
to wit S Lady the Queen issued forth of this Court in these 
words ; that is to say, 

Victoria, by the grace of God [here copy the writ] ; and C. D. 
has, on the day qf , eqtpeared by his attorney, 

[or in person"] to the said writ, and the said C. D. has confessed 
the said action [or has corfessed the said action as to part qf the 
said land, that is to say, here state the part] : Therefore it is 
considered that the said A. B. do recover possession qf the Umd m 
the said writ mentioned [or qfthe said part qf the said land], with 
the appurtenances, and £ for costs. 
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It will be a question whether the existing law as to attesta- 
tions of eognovits will here apply, and a decision must be had 
belbre the point can be considered clear. No doubt a cog' 
nauit in the old action of ejectment must have been attested 
punnxant to 1 & 2 Vict c. 110, s. 9 (Doe v. HoweU, 12 Ad. & £. 
$9&Jf but a consent to a judge's order tdt judgment need not 
(Baker v. Flotaer, 8 M. & W. 671), and the rule laid down by 
the judges as to written consents is a mere regulation for their 
guidance, and not compulsory. (See Dixon v. SietUhn, 15 M.- 
& W. 427.) A cognovit need not be in any particular form, 
and so the notice here mentioned might be considered a cog- 
novit, but if so, there need have been no enactment "that the 
signature is to be attested by his attorney," for that would 
have followed from its being a cognovit. It is, however, to 
be noticed that although the judgement, as given in the form 
No. 20, states an appearance, this section does not require 
any appearance to be entered before giving the notice, but if 
this notice be considered to be a cognovit, it would impliedly 
authorize the entering an appearance. (See Richardson v. 
Daly, 4 I^. & W. 384.) It will be safer to follow the 1 & 2 
Vict. c. 110, 8. 9, until it is decided that a simple attestation 
is sufficient without the requirements of that statute being 
superadded. It enacts " that no warrant of attorney in any 
perscmal action or cognovit actionem shall be valid, unless there 
shall be present some attorney of one of the superior courts on 
behalf-of such person expresdv named by him, and attending 
at his request to inform him of the nature and effect of such 
warrant or cognovit before the same is executed, which attorney 
shall subscribe his name as a witness to the due execution 
hereof, and thereby declare himself to be attorney for the. 
person executing the same, and state that he subscribes as 
such attorney." The exact words of the statute need not be 
followed, but they should clearly show by necessary implica- 
tion that the attorney does subscribe his name as witness, 
that he subscribes as such attorney, and that he thereby de- 
clares himself to be the attorney for the persons named therein. 
(See Hibbert v. Barton, 10 M. & W. 678 ; Lewis v. Lord Tanker- 
viUe, 2 C. B. 463 ; Phillips v. Gihbs, 16 M. & W. 208 ; Pocock 
V. Pickering, 16 Jur. 761.) In this last case the Court of 
Queen's Bench {Erk, J., dissentiente), held the following at- 
testation to be insufficient :-^" Signed, sealed, and delivered, 
being first duly stamped, in the presence of me, H. C, who, 
at the request and in the presence of the said J. H. B., J. C, 
and J. H. P., have set and subscribed my name as the attorney 
on their behalf attesting the execution hereof, having first 
read over tfnd explained to them, and each of them, the nature 
and contents thereofl" 

204. " In case one of several defendants in ejectment, confesrionof 
•who defends separately for a portion of the property for one of seve- 
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nd deCmd- which the Oilier defendant or defendants do not defiaid, 
^^^^^ shall be deuroos of confeasing the daimant's title WwA 
lyfor piirt. portion, he may gi^e a like notice to the claimant ; 

*^ and thovajpon the claimant shall be entitled to aid 

may forthwith sign judgment and issne execution for tte 

reoovery of possession of such portion of the proper^, 

aiHi for the costs occasioned by the defence relaongio 

the same, and the action may proceed as to the residue^" 

Confeuion 206. " In case one of several defendants in ejectmehti 

■ereni^e- ^^® defends separately in respect of propcaiy for which 

fendanto who Other defendants also defend, shall be deeiroua of eon- 

d^d fbr fesfting the claimant's title, ne may give a like nodoe 

perty.' thereof; 

^^ and lliareupon the claimant shall be entitled to and 
may sign juwnent against such defendant lor the com 
occasioned by nis defence, 

^' and may proceed in the action against the other defend- 
ants to jud^ent and execution.'^ 
Formal entry 206. ^' it shall not be necessary before issuing exe- 
on^S^rou"* cation upon any judgment under the authority of tiiis 
unnecesMry act, to enter the proceedings upon any roll, but an tnct- 
^ ^^'^' pii^ thereof mav be made upon paper, shortly describing 
execu n. ^^ nature of the iudtcment according to the practice 
heretofore used, and judgment may thereupon be signed, 
and costs taxed, and execution issued, according to de 
practice heretofore used : 

'^provided nevertheless, that the proceedings may be 
entered upon the roll whenever the same may boMne 
necessary for the purpose of evidenoe, or of iHingmg orror, 
or the like." 
EAct oi 207. " The effect of a judgment m an action of eject- 

ju gment. ^^^ under this act shall be the same as that of a judgment 
in the action of ejectment heretofore used.^' 

The judgment in ^ectment established the poesesaoiy right 
«f the lessor of the plaintiff to the land upon the day of the 
demise, which was admitted by the conaent rule, and was, 
therefore, in general, conclusive evidence in an action tat 
mesne profits from that day. {Doe v. Httddmrt, 2 C. M. & R. 
806 ; Adin y. Parkin^ 2 Buir. 665.) But it was not evidence 
of title anterior to that day. (l}oe v. Welltmtm, 2 £xch. 368 ; 
J8 L. J. 277, Exch. ; LH^kfieU v. Bead^, 5 Exch. 9S2 ; 20 L. J. 
61, Exch.) So now the plaintiff will be entitled to mesne 
profits from the earliest day when he was according to the 
writ and verdict entitled. (And see sect 214, it^a, 20&) 

inii h^Stnt ^' ^* ^Elrror may be brought in like manner aa in 
la ^Iwtinait. Other actions upon any judgment in ejectment, aft^^ 
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q^edal verdiGt ibmid by the juiy, or a bill of exceptions, 
or hy eonse&t after a spcciu case stated, but, except in 
the case of such consent as aforesaid, execution shall not 
be thereby staved, 

f'- unless uie plaintiff in error shall, within four clear days 
after^ lodging the memorandttm alleging error, or after 
the siffning of the judgment, whioheyer irnll last happen, 
or befere execution executed, be bound unto the claimant, 
^ho shall have recovered Judgment in such action of 
^ectment in double the yearly value of the property, and 
doable the costs recovered by the judgment, with con- 
dition diat if the judgment smII be affirmed by the court 
of error, or the prooeedinn in error be discontinued by 
the piaintiff therem, then we plaintiff in error shall pay 
sQch coats, damages, and sum or sums of money as shall 
be awarded upon or after such judgment affirmed or dis- 
continnance ; 

*' and it shall be lawful for the court wherein execution 
ought to be granted upon such affirmation or discon- 
tinuance, upon the application of the claimant, to issue a 
"writ to inquire as well of the mesne profits as of the da- 
mage by any waste committed after the first judgment 
in ejectment, which writ may be tested on the cuiy on 
which it shall issue, and be returnable immediately after 
(he execution thereof; 

" and upon the return thereof judgment shall be eiven 
and execution awarded for suen mesne profits and da- 
mages, and also for costs of suit." 

The consent after a special case here mentioned refers to a 
clause in sect 47, which was struck out by the committee in 
the House of Lords, and which enabled parties to bring error 
upon a special case (see suprOf 117). As to bail in error, see 
mpra, 170. The bail are not chargeable with mesne profits 
unless they have been ascertained by a writ of inquiry. {Doe 
V. Meynoldg^ 1 Mau. & S. 247.) As to the proceedings upon 
such recognizance, see tiqira, 171. 

The 209th section, which requires the tenants to give notice Notice to 
of an ejectment to their landlord has been already given, landlord. 
supra, 184. 

210. " In all cases between landlord and tenant, as Proceedings 
often as it shall happen that one half-year's rent shall be i°®^*®J|J2* 

im omi^Mi* ant\ fha lanfll/irH nr }p«au\r fA "whom fhfii taunt* 27^ ^_ilir 



any formal demand or re-^entry, serve a writ in ejectment 
fiM^ the recovery of the demised piemises, 
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*' or in case the same cannot be legally served, or no 
tenant be in actual possession of the premises, then sooli 
landlord or lessor may affix a copy thereof upon the door 
of an^ demised messuage, 

'< or m case such action in ejectment shall not be for die 
recovery of any messuage, then upon some notoriotis 
place of the lands, tenements or hereditaments comprise 
m such writ in ejectment, and such affixing shall be 
deemed legal service thereof, 

<< which service or affixing such writ in ejectment shall 
stand in the place and stead of a demand and re-entry ; 
'^ and in case of judgment against the defendant for non- 
appearance, if it shall be made to appear to the court 
where the said action is depending, by affidavit, or be 
proved upon the trial in case the defendant appears, 
" that half-a-year's rent was due before the said writ was 
served, 

^* and that no sufficient distress was to be found on the 
demised premises, countervailing the arrears then due, 
*' and that the lessor had power to re-enter, 
^^ then and in every sucn case the lessor shall recover 
judgment and execution, in the same manner as if tile 
rent in arrear had been legally demanded, and a re- 
entry made ; 

*^ and in case the lessee or* his assignee, or other person 
claiminc' or deriving under the said lease, shall permit 
and suffer judgment to be had and recovered on sudi 
trial in ejectment, and execution to be executed thereon, 
without paying the rent and arrears, together with full 
costs, and without proceeding for relief in equity within 
six mouths after such execution executed, 
*' then and in such case the said lessee, lus assignee, and 
all other persons claiming or deriving under the said 
lease, shall be barred and foreclosed from all relief or 
remedy in law or ec|uity, other than by bringing error 
for reversal of such judgment, in case tne same shall be 
erroneous, and the said landlord or lessor shall from 
thenceforth hold the said demised premises discharged 
from such lease ; 

^' and if on such ejectment a verdict shall pass for the 
defendant, or the claimant shall be nonsuited therein, 
then and in every such case such defendant shall have 
and recover his costs ; 

'^ provided that nothing herein contained shall extend to 
bar the right of any mortgagee of such lease, or any 
part thereof, who shall not be in possession, so as suea 
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mortgagee shall and do, within six months after snch 
judgment obtained and execation executed, pay all rent 
m arrear, and all costs and damages sustainea by such 
lessor or person entitled to the remainder or reversion as 
aforesaid, and perform all the covenants and agreements 
-which, on the part and behalf of the first lessee, are and 
ought to be penormed/' 

This ia similar to 4 Geo. II. c. 28, s. 2. It only applies 
where the right to re-enter is absolute, and the lease upon 
'such re-entry is forfeited ; (Doe d. Darke v. Bowditchf 8 Q. B. 
973 ;) and therefore if the condition was that upon nonpay- 
ment of a half year's rent the landlord might enter upon the 
premises until the rent was fully satisfied, it would not be 
within this statute. {Ih.) There must have been the power 
to re-enter in respect of the nonpayment of half a year's rent 
at the time of service of the writ (see Doe d. Dixon v. Roe, 7 
C. B. 134) ; but now it might reasonably be said that the right 
to re-enter must exist at the time of wnt issued. No demand 
is requisite if the case is in other respects within the act, 
although the proviso for re-entry be expressed to be in case of 
the rent being lawfully demanded. (Doe v. Shaufcrois, 3 B. & 

- C. 752.) See however as to the effect of a covenant that the 
landlord will not enter without demand, Doe v. Wilson (5 B. & 
Aid. 385.) The insufficiency of the distress must be esta- 
blished by a search over every part of the premises, so 
that a broker would be able to find the property by reasonable 
diligence (Doe v. Wandlau, 7 T. R. 117 ; Doe v. Franks, 2 C. 
8c K. 678) ; and if the tenant prevented an entry to distrain, 
it would be taken that there was no sufficient distress to be 
found, which means got at (Doe d. Cox v. Roe, 5 D. & L. 
272 ; Doe v. Dyson, 1 M. & M. 77.) The landlord has no right 
to lie by and seek to avail himself of this statute because there 
is not a sufficient distress for all the arrears of rent, but is 
restricted to an insufficiency to countervail one half-year (Doe 
Powell V. Roe, 9 Dowl. 548) ; but it is doubtful whether an 
affidavit in the words of the statute that there was no sufficient 
distress to countervail the arrears then due would be good. 

. It would be more correct to state that it was not sufficient '* to 
countervail half-a-year's rent" (See Doe d. Gretton v. Roe, 
4 C. B. 576.) Where the judgment is signed it will be taken 
to be regular and conclusive, so that in a subsequent eject- 
ment by the lessee he could not show that the affidavit was 
deficient (Doe v. Lewis, 1 Burr. 614.) 

5211. *^ In case the said lessee, his assignee, or other Leasee pro- 
person claiming any right, title, or interest, in ^^w or JJ^J°* Jj ^^ 
eauity, of, in, or to the said lease, shall, within the time have iijunc- 
aioresaid, proceed for relief in any Court of Equity, such t^on or relief 
person shall not have or continue any injunction against men?of reat 

K 5 and coett. 
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ing all rent 
with costs, 
proceedings 
to cease. 
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the proceediii|^ at law on such ^eetroenti unless helloes 
or snall^ within forty days next after a 1^11 and perfeet 
answer shall be maae by the claimant in such ejeetoie&t, 
bring into court, and lodge with the proper office smeh 
sum and sums of money as the lessor or landlord shall in 
his answer swear to be due and in arrear over and ab(i?e 
all just allowances, and also the cjsts taxed in the ss&d 
suit, there to remain till the hearing of the cause, or to 
be paid out to the lessor or landlora on good 6ecm%, 
subject to the decree of the court ; 
'^ and in case such proceedings for relief in equity shall 
he taken within the time aforesaid, and after executaon 
is executed, the lessor or landlord shall be accountable 
only for so much and no more as he shall really and 
handfidcy without fraud, deceit, or wilful neglect, make 
of the demised premises from the time of his entering 
into the actual possession thereof; 
<' and if what shall be so made by the lessor or landlord 
happen to be less than the rent reserved on the said lease, 
then the said lessee or his assignee, before he shall be 
restored to his possession, shall pay such lessor or land- 
lord what the money so by him made fell short of the 
reserved rent for the time such lessor or landlord held the 
said lands*" 

212. '' If the tenant or his assignee do or shall, at any 
time before the trial in such ejectment, pay or tender to 
the lessor or landlord, his executors or administraton, 
or his or their attorney in that cause, or pay into the 
court where the same cause is depending, all the rent and 
arrears, together with the costs, 

^^ then and in such case all further proceedings on the 
said ejectment shall cease and be discontinued : 
'' and if such lessee, his executors, administrators, or 
assigns, shall, upon such proceedings as aforesaid, be 
relieved in equity, he and they sb&ul have, hold, and 
enjoy the demised lands, according to the lease thereof 
made, without any new lease." 

Under this section relief may be given upon the applica- 
tion of the mortgagee {Doe d. Whilfield v. Roe, 3 Taunt 402) ; 
or a sub-lessee {Doe v. Byron, I C. B. 623) ; and it may be 
given before action {Doe v. WandUus, 7 T. R. 117) ; but not 
after execution or trial. {Doe d. Lambert v. Roe, 3 DowL 
657 i Doe v. Davie, 7 East, 363.) The rent to be paid is up 
to the last rent day. {Doe d. Harcourt v. Roe, 4 Taunt 883.) 
There is no power to interfere where the forfeiture is for any 
breaches of covenant other than for the payment of rent 
{Doe V. Asby, 10 A. & E. 71.) 



i^d. " Where the torn, or interest of any tenant now Ei«ctment 
or hereafter holding vnder a lease or agreement in writ- ^Lj^f^ 
ing any lands tenements, or hereditaments for any term nSmthoiding 
or number of years certain, or from year to year, shall oyer after ex- 
have expired or been determined either by the landlord £^or dl 
«r tenant by r^pilar notice to quit, termination 

♦* and such tenant, or any one holding or claiming by ^^SS?^ 
or under him, shall refuse to deliyer up possession ac« ^t. 
4M>ntingly, after lawful demand in writing made and 

Xed by the landlord or his agent, and served person* 
^ tipon or left at the dwellinghouse or usual place of 
abode of such tenant or person, 

** and the landlord shall thereupon proceed by action of 
ejectment for the recovery of possession, 

" it shall be lawful for nim, at the foot of the writ in Rule or sum- 
ejectment, to address a notice to such tenant or person P^'/ij *^* 
requiring him to find such bail, if ordered by the court giye bafl. 
or a jud^e, and for such purposes as are hereinafter 
next specified ; 

'^ and upon the appearance of the party (a) on an afii- 
davit of service oi the writ and notice, it shall be lawful 
for the landlord producins^ the lease or agreement, or 
some counterpart or duplicate thereof, and proving the 
execution of the same by affidavit, 
*^ and upon affidavit that the premises have been actually 
enjoyed under such lease or agreement, 
*' and that the interest of the tenant has expired, or been 
determined by regular notice to quit, as the case may be, 
^' and that possession has been lawfully demanded in 
manner aforesaid, to move the court or apply by sum- 
mons to a judge at chambers for a rule or summons for 
such tenant or person to show cause, within a time to be 
fixed by the court or judge on a consideration of the 
situation of the premises, why such tenant or person 
should not enter into a recognizance by himself and two 
sufficient sureties in a reasonable sum conditioned to pay 
the costs and damages which shall be recovered by the 
claimants in the action ; 

" and it shall be lawful for the court or judge upon cause On rule or 
shown, or upon affidavit of the service of the rule or JSJJJJJg'j^ 
summons in case no cause shall be shown, to make the tenant shau 
same absolute in the whole or in part, and to order such ^^ conform, 
tenant or person, within a time to be fixed, upon a con- {^ ^^e *° 
landlord. 

(a) Are not the words ** or In case of non-appearance or making" 
•ccidentidly omitted here? 
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sideration of all the circumstances, to find such bs3, 
with such conditions and in such manner as shall be 
specified in the said rule or summons, or such part of the 
same so made absolute ; 

<< and in case the party shall neglect or refuse so to do, 
and shall lay no ground to induce the court or judge to 
coilarge the time for obeying the same, then the lessor 
or landlord filing an affidavit that such rule or order has 
been made and served and not complied with shall be at 
liberty to sign judgment for recovery of possession and 
costs of suit in the form contained in the schedule (A.) to 
this act annexed, marked No. 21, or the like efi*ect.' 



9> 



No. 21. 

In the Queen* t Bench* 

The day of , a. d. 18 . 

[Date of writ] 

Yorkshire \ On the day and year above written, a writ rf tntr 
to wit. S iody the Queen issued forth qf this court, with a 
notice thereunder written, the tenor qf which writ and notice 
foUows in these words ; that is to say, 

[Here copy the writ and notice, which latter may be as 
follows : 

'* Take notice, that you will be required, jf ordered by the 
court or a judge, to give bail by yourself and two smS^cient sure' 
ties, conditioned to pay the costs and damages which shall be 
recovered in this action,**'} 

And C. D. has appeared by his attorney [or ** m 

person**'] to the said un^it, and has been ordered to give bail, pur- 
suant to the statute, and has failed so to do : Ther^ore it is con- 
sidered that the said [here insert name of landlord] do recover 
possession of the land in the said writ mentioned, with the appur- 
tenances, together with £ for costs qfsuit. 

This section is similar to 1 Geo. IV. c. 87» s. 1 ; but if the 
premises were under 50^ in rent or value, the proceedings 
would be taken under 9 & 10 Vict c. 95, s. 122. The head- 
ing must be under a lease or agreement in writing for a term 
certain ; but any term, however short, will be within the act 
(Doe d. Phillips v. Roe, 5 B. & Ad. 766 ; Doe d. Carter v. Roe, 
10 M. & W. 670) ; and a tenant in common may avail him- 
self of the statute {Doe v. Rotherham, 3 DowL 690) ; and so 
may a tenant against an under-tenant (Doe d. Watts v. Roe, 
6 Dowl. 213.) The statute only applies where the tenancy 
has expired by effluxion of time, or has been determined by 
a regular notice to quit (Doe d. Tindal v. Roe, 2 B. & Aa 
922 ; 1 DowL 143.) It does not apply to a tenancy for years 
determinable on lives (Doe d. Pemberton v. Roe, 7 B. & C. 2) ; 
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nor ^ere die tenant holds over after haying surrendered his 

term ; nor where the tenant, having determined his interest 

by notice to quit, holds over (Doe d. Cardigam y. Roe, 1 D. & 

It. 540) ; nor where the tenant is permitted to hold over for 

more than a year after his interest has expired ; for a new 

tenancy from year to year has heen thereby created {Doe v. 

Field, 2 DowL 542) ; nor where a right of entry is claimed for 

nonperformance of covenants {Doe v. Sharpley, 15 M. & W. 

558) ; nor where the right to the premises is disputed between 

the parties. {Doe d. Smders v. Roe, 1 Dowl. 4.) The lease or 

agreement in writing should be produced properly stamped, 

when the rule is moved for {Doe v. Ruthworth, 4 M. & W. 74) ; 

and annexed to the affidavits {Doe d. Foucan v. Roe, 2 L. M. 

& P. 322) ; and it would be safer to have the affidavit of its 

execution made by the attesting witness, although it has been 

held not essential. {Doe v. Rotherham, 3 Dowl. 690 ; Doe d. 

Gowland v. Roe, 6 DowL 35 ; Doe d. Avery v. Roe, ib. 518.) 

It would also be better to show that the notice to quit was 

regular, although the use of that word might perhaps suffice. 

{Doe V. Boost, 7 Dowl. 487.) The recognizance will not 

extend to the mesne profits {Doe d. Satapton v. Roe, 6 Moore, 

54) ; or damages alleged to have been caused by the tenant to 

the trade of the demised premises. {Doe d. Marks v. Roe, 6 

D. & L. 87.) In the Common Pleas it is taken for a year's 

value of the premises, and a reasonable sum for costs to be 

settled by the master. 

214. " Wherever it shall appear on the trial of any On trial of 
ejectment, at the suit of a landlord against a tenant, that {^^^^ 
Bucb tenant or his attorney hath been served with due tween land- 
notice of trial, the jud^e before whom such cause shall ^^'^^■Jjii^ 
come on to he tried snail, whether the defendant shall togiVe da- 
appear upon such trial or not, permit the claimant on the mages for 
trial, after proof of his right to recover possession of the SSra*to the*' 
-whole or of any part of the premises mentioned in the verdict, or to 
writ in ejectment, to go into evidence of the mesn« profits S^*V^to 
thereof which shall or might have accrued from the day * ^^ 
of the expiration or determination of the tenant's interest 
in the same down to the time of the verdict given in the 
cause, or to some preceding day to he specially mentioned 
therein ; 

<< and the jury on the trial finding for the claimant shall 
in such case give their verdict upon the whole matter, 
both as to the recovery of the whole or any part of the 
premises, and also as to the amount of the damages to be 
paid for such mesne profits ; 

<* and in such case the landlord shall have iud^ent 
within the time hereinbefore provided, not omy for the 
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recovery of poflseflrion and cottiy bat also for tiie nene 
profits foand by the jury : 

<< provided always, tiiat nothing berembefore contained 
shall be construed to bar any sucb landlord from brineiog 
any action for the mesne profits which shall accrae from 
the verdict, or the day so specified therein, down to the 
day of the delivery of possession of the premises reco- 
vered in the gectment.'^ 

This is similar to 1 Geo. IV. c. 87, s. 2; and the sixth sec- 
tion of that act, as amended by 5 & 6 Vict c. 97, s. 2, will 
still apply (see sect 221), by which, if the landlord proceed 
under these provisions, and bail have been fi>und by the 
tenant under sect 2 IS, and the landlord shall at the trial 
be nonsuited, or a veidict pass against him on the merits 
of the case, the defendant shall have judgment for such an 
amount of costs as will fully and reasonably indemnify him 
against all the costs and expenses incurred by him in or about 
the action. The damages for mesne profits may be recovered 
to the day of the trial without proof of notice. (Doe d. TJum^ 
wn V. Hodgwnj 12 Ad. & EIL 135.) 

On trials 215. '* In all cases in which such security shall have 

foSdTSdge ^>een given as aforesaid, ^ 

shall not stay " if upon the trial a verdict shall pass for the claimant— 
the execution unless it shall appear to the judse before whom the same 
eonMnt,^r ^^Xl have been had that the finding of the jury was cod- 
on tenant's trary to the evidence, or that the damages g^ven were 
finding sccu- excessive— such judge shall not, except by consent, make 
any order to stay judgment or execution, 
'^except on condition that within four days from the 
day of the trial the defendant shall actually find security, 
by the recognizance of himself and two sufficient sureties, 
in such reasonable sum as the judge shall direct, condi- 
tioned not to commit any waste, or act in the nature of 
waste, «or other w^ilful damage, and not to sell or cany 
off any standing crops, hay, straw or manure produced 
or made (if any) upon the premises, and which may 
happen to be thereupon, from the day on which the ver- 
dict shall have been given, to the day on which execu- 
tion shall finally be made upon the judgment, or the 
same be set aside, as the case may be : 
'< provided always, that the recognizance last above 
mentioned shall immediately stand discharged and be of 
Bail in error no effect, in casc proceedinfi;8 in error shall be brought 
such^u?* upon such judgment, and the plaintifi^ in error shall be- 
rity. ~ come bound in the manner hereinbefore provided," 

These sureties must be given, although sureties were gifen 
when the action was brought {Doe v. Moore, 7 Bing. 124i) 
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316. ^' All reoogaizanoes and securitieB entered into as Reoogni- 
last aforesaid may and shall be taken respectively in such 2J5J*'J^ ^ 
manner and bv and before such persons as are provided other reoog- 
and authorized in respect of recognizances of bail upon ?^^^ 
' aolioiis and suits depending in tne court in -which any Sntii^ "" 
svoh action of ejectment shdl have been commenced ; limited. 
" and the officer of the same court with whom recogni- 
zances of bail are filed shall file such recognizances and 
securities, for which respectively the sum of two shillings 
and sixpence, and no more, shul be paid ; 
^^ but no action or other proceeding shall be commenced 
. upon any such recognizance or security after the expira- 
tion of fiix months from the time when possession of the 
premises, or any part thereof, shall actually have been 
deliyered to the landlord." 

217. '* In all actions of ejectment hereafter to be Landlord to 
brought in any of her Majesty's courts at Westminster JJJSon S?*" 
by an^ landlord against his tenant, <?r against any person lands, ftc. 
> claim mg through or under such tenant, for the recovery "fjiffr^** 
of any lands or hereditaments in any" county, except ^e^^t. 
London or Middlesex, 

'' where the tenancy shall expire or the right of entry 
mto or upon such lands or hereditaments shall accrue to 
such landlord in or after Hilary or Trinity Terms re- 
ipectively, 

** it shall be lawful for the claimant in any such action, 
at any time within ten days after such tenancy shall ex- 
pire, or right of entry accrue as aforesaid, to serve a writ 
. in ejectment in the form contained in the schedule (A.) Seetn/ra,2i8. 
to this act annexed, marked No. 13, except that it shiJl 
command the persons to whom it is directed to appear 
within ten days after service thereof in the court in which 
such action may be brought; 

''and the like proceedings shall be thereupon had as 
hereinbefore provided, save that it shall be sufficient to 
. give at least six clear days' notice of trial to the defendant 
before the commission day of the assizes at which such 
. gectment is intended to be tried ; 
'' and any defendant in such action may at any time 
before the trial thereof apply to a judge by summons to 
stay or set aside the proceedmgs, or to postpone the trial 
until the next assizes ; 

'' and it shall be lawful for the judge, in his discretion, 
to make such order in the said cause as to him shall seem 
expedient." 

This is similar to 11 Geo. IV. & 1 WilL IV. c 70, s. 36. 
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It will only apply where the right of entry accrues during or 
immediately after an issuable term, and not where an assizes 
has intervened between an issuable term and the right of 
entry. (Doe d. Milner v. Roe, 2 L. M. & P. 578.) The ap- 
pearance at the trial would waive the right to the six day^ 
notice of trial. {Doe v. Jepson, 3 B. & Ad. 402.) The com- 
mencing the action after the ten days would only be an irre- 
ffularity, and the objection could not be taken at nisi prius. 
(Doe V. Brindley, 4 B. & Ad. 84.) 

Saving of 218. ** Nothing herein contained shall be constmed to 

foraerreme- pygju^Q^g q, affect any other right of action or remedy 
which landlords may possess in any of the cases herein- 
before proyided for, otherwise than hereinbefore expressly 
enacted." 
In ejectment 219. " Where an action of ejectment shall be brought 
Me™h?mort- ^^ ^^^ mortgagee, his heirs, executors, administrators or 
gagor's xen- assigns, for me recovery of the possession of any mort- 
^*°£iS*in ?^^^ lands, tenements or hereditaments, and no suit 
tKreBtfand ^^^^ ^ ^^° depending in any of her Majesty's conrti 
cMts in of equity in that part of Great Britain called Ensland, 
S'dee^^a ^^^ ®' touchinff the foreclosing or redeeming of such 
full satiBiac- mortgaged lands, tenements or hereditaments, 
tion,andthc « jf the person haying right to redeem such mortgaged 
compeTfhe lands, tenements or hereditaments, and who shall appear 
mortgagee to and become defendant in such action, shall, at any time 
reconvey. pendiuff such action, pay unto such mortgagee, or, ta 
case of his refusal, shall bring into court, where sncli 
action shall be depending, all the principal monies and 
interest due on such mortgage, and also all such costs a? 
have been expended in any suit at law or in equity upov 
such mortgage (such money for principal, interest and 
costs to be ascertained and computed by the court where 
such action is or shall be depending, or by the proper 
officer by such court to be appointed for that purpose), 
'^ the monies so paid to such mortgagee, or brought into 
such court, shall be deemed and taken to be in fall satis* 
faction and discharge of such mortgage, and the court 
shall and may discharge every such mortgagor or de» 
fendant of and from the same accordingly ; 
'^ and shall and may, by rule of the same court, compel 
such mortgagee, at the costs and charges of such mort- 
gagpr, to assign, surrender or reconvey such mortgaged 
lands, tenements and hereditaments, and such estate and 
interest as such mortgagee has therein, and deliyer up all 
deeds, evidences and writings in his custody, relating to 
the title of such mortgaged lands, tenements and heredi- 
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taments, unto such mortgagor, who shall have paid or 
brought such monies into uie court, his heirs, execotors 
or acuninistratorSy or to such other person or persons as 
ie or they shall fbr that purpose nominate or appoint." 

This section gives powers similar to those in 7 Geo. II. c. 20, 
6. 1, which extends also to an action hy a mortgagee on a hond 
or covenant (Smeeton v. Collier, 1 Exch. 457 ; 17 L. J. 57, 
Exch.), which statute, however, does not apply where the 
^lortgagee is in possession, or has attempted to exercise his 
right of sale. (Suttw v. Rowlings, Z Exch. 407 ; 18 L. J. 249, 
Exch.) It will not apply where the redemption is contro- 
verted, or the money due is not adjusted, nor will it prejudice 
any subsequent mortgagee. (See the next section.) The 
application may be made to a judge at chambers. {Smeeton 
V. Collier, ut iupra,) 

220. " Nothing herein contained shall extend to any Not to ex- 
case where the person, against whom the redemption is *®J* **ih"** 
or shall be prayed^ shall (by writing under his hand, or righTof ra- 
the hand of his attorney, agent or solicitor, to be deli- demption is 
vered before the money shall be brought into such court ©J^e moSy 
of law, to the attoruey or solicitor ror the other sid&) due not ad- 
insist, either that the party praying a redemption has not Justed; 
a right to redeem, or that the premises are chargeable 
with other or different principal sums than what appear 
on the face of the mortgage or shall be admitted on the 
other side ; 

'^ or to any case where the right o^ redemption to the 
mortgaged lands and premises in question in any cause or 
suit shall be controverted or questioned by or between 
different defendants in the same cause or suit ; 
** or shall be any prejudice to any subsequent mortgage or to preju- 
or subsequent incumbrance, auythmg herein contain^ to ^^ *Y "^^ 
the contrary thereof in anywise notwithstanding." m^^ge. 

A delivery of a notice under this section, after the rule nisi 
had been obtained, would be an answer to die application. 
[FUbee v. Hopkins, 6 D. & L. 264.) The notice should state 
enough to enable the court to form an opinion as to the nature 
of the ground upon which the right to redeem is disputed, and 
to judge whether or not a case ror the exercise of its jmrisdic- 
tion properly arises. A mere general statement in such a 
notice that the mortgagee insisted that the mortgagor had no 
right to redeem, and that the mortgaged premises were 
chargeable with other principal sums than appeared on the 
face of the mortgaged deed, or were admitted by the mort- 
gagor, is not sufficient (Doe d. Harrison v. Louch, 18 L. J* 
278, a B.) 
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Jnriadktioii 221. ''The Beveral courts and the judges thereof i»- 
i^Sm^ *°^ Bpectiyel J shall and may exercke orer me jvocee^sga 
juogw. ^^ 2i](e jurisdiction as heretofore exercised in the aetion 
of ejectment, so as to ensure a trial of the titlcy and ^ 
actual ouster, when necessary, only, and for all other 
purposes for which such jurisidiction may at present be 
exercised ; 

" and the provisions of all statutes not inconsistent witk 
the provisions of this act, and which may be applicable 
to the altered mode of proceeding, shall remain in force 
and be applied thereto.^' 



XXVI. Amendment and Miscellaneous PaoYistoNs. 

'' And whereas the power of amendment now vested in 
the courts and the judges thereof is insufficient to enable 
them to prevent toe milure of justice by reason of mia^ 
takes and objections of form : be it enacted as follows : 
^mnAmmat. 222. '' It shall be lawful for the superior courts of 
common law, 

** and every judge thereof, 
*^ and anv jadge sitting at nisi prins, 
'' at all times to amend all defects and errors in any pro* 
ceedings in civil causes, 

** whether there is anything in writing to amend by or 
not, 

*' and whether the defiset or error be that of the party 
applying to amend, or not ; 

'^ and aS such amendments may be made with or without 
costs, and upon such terms as to the court or judge may 
seem fit ; 

'' and all such amendments as may be neoesMoy for the 
purpose of determining in the existing suit the real ques* 
tion in controversy between the parties shall be so made." 

As already observed, this section is the key to the whole 
statute. Upon its being carried out in the spirit it was framed 
the utility of the act will very much depend. The courts 
have been frequently hampered by previous decisions, and 
compelled to follow precedents as to matters of form which 
were not by any means essentia], and often caused a failure 
of justice. Now, the only object will be to determine in the 
existing suit the real questions in dispute, if possible ; and 
the wide discretion as to costs will enable the courts and 
judges, while canying out the object of the statute, to punish 
any attempt to gain an advantage by an irregularity. Various 
points as to amendments will be found in the preceding pages, 
for which see Index, and stqfraj 110, 117, 143. 
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f2^. '' It shall be lawiiil for the judges of the said G«Mrti rakt 
«oartSy or any eight or more of them, of whom the chieft ?*^u^ ?!«! 
of eficn of me said courts shall be three, from time to ^ Jv*v«i* 
time to make all such general rules and orders for the 
effectual execution of this act, and of the intention and 
object thereof, 

'' and for fixing the costs to be allowed for and in respect 
0£ the matters herein contained, and the performance 
ih^i^eof, 

<^ and for apportioning the costs of issues, 
'^ and for t£e purpose of enforcing uniformity of practice 
in the allowance of costs in the said courts, 
*^ and of insuring as far as may be practicable an equal 
division of the business of taxation amongst the masters 
of the said courts, as in their judgment shdl be necessary 
or proper, and for that purpose to meet from time to 
time as occasion may require : 

*' and it shall further be lawful for the judses of the said 
courts, or anv eight or more of them, of whom the chie6 
of each of the said courts shall be three, from time to 
time to exercise all the powers and authority given to 
them by an act of parliament passed in the session of 
parliament held in the thirteenth and fourteenth years of 
the reign of her present Majesty, intituled ^ An Act to is ft 14 Viet, 
enable the Judges of the Common Law at Westminster ^* ^^' 
to alter the Forms of Pleading,' with respect to any 
matter herein contained relative to practice or pleading, 
anythinff in this act to the contrary notwithstanding ; 
" and the provisions of the said last-mentioned act as to 
the rules, orders or reflations made in pursuance thereof 
shall be held applicable to any rules, orders or regula- 
tions which shall be made in pursuance of this act : 
'^provided that nothing herein contained shall be con- 
strued to restrain the authority or limit the jurisdiction 
of the said courts or the judges thereof to make rules 
or orders, or otherwise to regulate and dispose of the 
business therein." 

The 13 & 14 Vict c. 16, will be found in the Appendix. 
This section, if acted upon speedily and its spirit fuUy carried 
out, will render the procedure under the new act far more 
easy and simple than it can otherwise be. The clause with 
the object of enforcing uniformity of practice in the allowance 
of costs in the different courts 's most important ; but a similar 
clause was inserted in 7 Will. IV. & 1 Vict. c. 30, s. 23, but 
notwithstanding such uniformity does not as yet exist 

2$24« ** Such new or altered writs and forms of pro- Newfomitof 
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ceedinss may be issued, entered and taken, as may by 
tbe judges of the said courts, or any eight or more of 
them, of whom the chiefs of each of the said courts shaS 
be three, be deemed necessary or expedient tor giTing 
effect to the provisions hereinbefore contained, and in 
such forms as the judges of such courts respectively shall 
from time to time think fit to order; and such writs and 
proceedings shall be acted upon and enforced in such 
and the same manner as wnts and proceedings of ^ 
said courts are now acted upon and enforced, or as near 
thereto as the circumstances of the case will admit ; * 
** and any existing writ or proceeding, the form of which 
shall be m any manner altered in pursuance of this act, 
shall neyerthdess be of the same force and virtue as if 
no alteration had been made therein, except so far as the 
effect thereof may be varied by this act. 

225. '' It shall and may be lawful to and for the judges 
of each of the said courts from time to time to make such 
rules and orders for the government and conduct of the 
ministers and officers of their respective courts, in and 
relating to the distribution and penbrmance of the duties 
and business to be done and performed in tlie execution of 
this act, as such judges may think fit and reasonable: 

^' provided always, that no additional charges be thereby 
imposed on the suitors." 

226. ^* In case any action, suit, or proceeding in any 
court of law or equity shall be commenced, sued, or pro* 
secuted, in disobedience of and contrary to any writ of 
injunction, rule or order of either of the superior courts 
of law or equity at Westminster, or of any judge thereof, 
in any other court than that by or in which such in« 
junction may have been issued, or rule or order made, 
upon the production to any such other court or judge 
thereof of such writ of injunction, rule, or order, the said 
other court (in which such action, suit, or proceeding 
may be commenced, prosecuted, or taken), or any judge 
thereof, shall stay all further proceedings contrary to any 
such injunction, rule, or order ; 

*' and thenceforth all further and subsequent proceedings 
shall be utterly null and void to all in tents and purposes: 
'' Provided always, that nothing herein contamea shall 
be held to diminish, alter, abridge or vary the liability of 
any person or persons commencmg, suing, or prosecuting 
any such action, suit or proceeding contrary to any in- 
junction, rule or order of either of the courts aforesaid, 
to any attachment, punishment, or other proceeding to 
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which any such pereon or persons are, may, or shall be 
liable in cases of contempt of either of the courts afore- 
saidy in regard to the commencinff, suing, or prosecuting 
sucJi action, suit, or proceeding.'' 
.. And be it enacted as follows : 

2$^. ^* In the construction of this act the word ' court* 
shall be understood to mean any one of the superior 
courts of common law at Westminster in which any 
action is brought ; 

," and the word 'judge' shall be understood to mean a 
judge or baron of any of the said courts ; 
*' and the word ' master* shall be understood to mean a 
master of any of the said courts ; 
'^ and the word * action' shall be understood to mean any 
personal action brought by writ of summons in any of 
the said courts ; 

" and no part of the United Kingdom of Great Britain 
and Ireland, nor the islands of Man, Guernsey, Jersey, 
Aldemey or Sark, nor any islands adjacent to any of 
them, being part of the dominions of her Majesy, shall 
be deemed to be ' beyond the seas' within the meaning 
of this act : 

"And wherever in this act, in describing or referring to 
any person or party, matter or thing, any word importing 
tiie singular number or masculine gender is used, the 
same shall be understood to include and shall be appli- 
cable to several persons and parties as well as one person 
or party, and females as well as males, and bodies corpo- 
rate as well as individuals, and several matters and things 
as well as one matter or thing, unless it otherwise be 
provided, or there be something in the subject or context 
repugnant to such construction." 

This interpretation clause will have a curious effect, if it is 
|o be taken strictly, that is to say, if wherever the particular 
words occur in the statute they are to be read as if the in- 
terpretation as here given had been inserted at length. For 
the word ** action*^ as here explained would not include re- 
I^evin. But we think that it clearly cannot be so construed 
in all cases. Thus, sect 81 regulates the mode of pleading 
several pleas in any "action" but the 83rd section plainly 
ipoplies that replevin is within the previous section, for it 
speaks of several "avowries and recognizances.'' 

- 228. " It shall be lawful for her Maiesty from time to Her m^esty 
time, by an order in council, to direct that all or any part ^or pan of 
of the provisions of this act or of the rules to be made in this act to 
pursuance thereof shall apply to all or any court or^^f^^^^ 

rseord. 
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oourti of record in England or Wales, and wdlim one 
month after such order shall have been made imd pab* 
lidied in the London Gkizette sach proyisions and rtd^f 
respectively shall extend and apply in manner directed 
by SQch order ; and any such oraer may be in like man- 
ner from time to time altca^ or annulled/' 
Certain of the 229. '^ And whereas it is expedient to Wpplj tbe pro- 
SSiTaetto'ex- visions of this act, with the requisite modificatiotis, to 
tend and ap- the superior courts of the counties palatine of Lancaster 
ply to the and Durham respectively : All the enactments and pro- 
comm^ visions of this act with respect to wri^ for the commence- 
Pieas at Lan- ment of personal actions, except such as relate to the 
th^Sf of *^*® liiereof in the name of a judge, to concurrent writs, 
Pleas at Dur- snd to the service of writs elsewhere than in the counties 
ham. palatine of Lancaster and Durham respectively, and pro- 

ceedings against parties residing out of the jurisdictioB 
of the said courts ; and all the provisions of this act with 
respect to the appearance of the defendant and proceed- 
ings of the plaintiff in default of appearance ; and with 
respect to the ioinder of parties to actions and joinder of 
causes of action ; and with respect to the determinatiott 
of questions raised by consent of the parties without 
pleading ; and with respect to the language and form of 
pleadings, and provisions as to pleadings, profert, oyer^ 
setting out of documents ; and widi regani to the time 
and manner of declaring ; and as to pleas and sabseauent 
pleadines, and incident thereto ; and examples and roms 
of pleading and causes of action ; and with respect to 
judgment by default, and the mode of ascertaining the 
amount to be recovered thereupon and incident liiereto ) 
and all the provisions of this act with respect to juries 
and jury process ; and with respect to the admtssion of 
documents ; and with respect to the expenses of execution 
and the remaining in force and renewal of execution, the 
discharging of parties from execution, and charging i» 
execution persons in prison ; and with respect to pro- 
ceedings for tiie revival of judgments and other proceed- 
ings b^ and against persons not parties to the record ; 
and with respect to the effect of death, marriage and 
bankruptcy upon the proceedings in an action ; and wit& 
respect to the proceedings upon motions to arrest the 
judgment and for jud^ent non obstante veredicto ; and 
wittt respect to proceeaings in error subject to the proviso 
hereinafter contoined ; and all the provisions of this act 
with respect to the action of ejectment, and incident 
thereto ; and with nespect to the power of amotdmeal 
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by covrtB tt&d the judges thereof, shall extend and apply 
ta the Court of Common Pleas at Lancaster and the 
Court of Pleas at Durham^ and actions and proceedings 
therein resnectively." 

290. '* All die powers given hy this act to the judges Powers given 
of the said superior courts at Westminster to make rules tot?e**i"d«a 
and regulations for the execution of this act, and to frame of the iupS^ 
writs and proceedings for,lhat purpose ; and to the judges ^^ coniu st 
of the said respective courts to make rules or orders for to mSe****' 
the government and conduct of the ministers and officers rules, &c., 
thereof; and all other powers by this act given to or JJ^^v*' 
vested in the judges of the said superior courts at West-* judges o/tlv 
minster to be exercised by more than one of them, except ^^^^ <>' 
the powers and authority given by the said act of parlia- pi™«Laa- 
ment passed in the session of parliament held in the caster and 
thirteenth and fourteenth years or the reign of her present Jj^J *?n 
Majesty, intituled ' An Act to enable the Judges of the ham m to ^' 
Courts of Common Law at Westminster to alter the Forms those courts, 
of Pleading,' shall and may be exercised by the respective 
judges of uie said Court of Common Pleas at Lancaster 
and Court of Pleas at Durham, being judges of one of 
the said common law courts at Westminster, or any two 
of them, with respect to the said Court of Common Pleas 
at Lancaster and Court of Pleas at Durham respectively, 
tod ihe ministers and officers thereof, and matters and 
proceedings therein, within the jurisdiction of the same 
courts respectively ; and all powers under this act exer- 
cisable by any one judse of the superior courts at West- 
minster shall and may be exercisable bj one judge of the 
said superior courts of the said counties palatine, being 
also a judge of one of the said courts at Westminster, as 
to matters and proceedings in the said superior courts of 
the said counties palatine/' 

231. ** It shall and may be lawful to and for the judges may 
judges of each of the said Courts of Common Pleas at make rules 
Lancaster, and Pleas at Durham, being judges of one of Qthef pro^"^ 
the superior courts at Westminster, or any two of them, visions of 
from time to time to make rules and orders for applying ?*JJf!/® 
any of the other provisions of this act to the said respec- common 
tive superior courts of the said counties palatine, and Fleas at Lan- 
matters and proceeding) therein and parties thereto, with cSI^'^^*^ 
such modifications and alterations with reference to the pieas at 
constitution and peculiar circumstances of such court, as i>urhAni. 
they ms^ think fit and reasonable ; and for modifying 
any of the provisioiis hereby applied to such last men- 
tkinad courts respeetively with raference to such consti- 
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ttttion and peculiar circumstances ; and from time tft 
time to rescind, amend or alter such rules or orders ; and 
that such rules or orders, subject to such power of le- 
scision, amendment and alteration, shall have the sane 
force as if the same were made by and embodied in this 
act 
ProTislonito 232. '^ Provided alwap, that all the provisions of this 
wMten of ^^ applicable to masters of the said courts at Westminster, 
courts at shall apply to the respective prothonotaries of the Coort 
Wettmin- of Common Pleas at Lancaster, and Court of Pleas at 
to^x^hoiu^ Durham, and their respective deputies, who 'may singly 
tarieiof exercise, with reference to matters and proceedings in 
Conmion ^ last-mentioned courts respectively, the powers hereby 
Pkaa at Lan- given to mv one or more of the masters of the superior 
outer, and courtB at W estminster ; and that such respective officers 
Pleat at Dor- ^^^^1 record the proceedings of trials of causes depending 
ham, aod in the said respective courts, and draw up and return 
ttof'ftc^^" P<^te** on records 'from the superior courts at Westmin* 
' ster, tiaed in the said counties palatine respectively, and 

officiate at the trial of such causes therein as heretofore." 
tsoSSnmin ^^' " P^vided also, as to proceedings in error, that 
error. tile Court of Queen's Bench shall still be the Coort of 

Error from the said Court of Common Pleas at Lancaster 
and Court of Pleas at Durham : and that it shall be suf- 
ficient to transmit to the said Court of Queen's Bench a 
transcript of the record of any judgment of proceedines 
in those courts on which error is Sieged ; and that the 
judgment of the Court of Queen's Bench thereon shall 
be certified by one of the masters of the said Court of 
Queen's Bench on the said transcript, or by the rule of 
court, as the said court may direct ; and that thereupon 
such judgment shall be entered on the original record in 
the said respective Courts of Common Pleas at Lancaster 
and Pless at Durham; and such 'further proceedings as 
may be necessary thereon shall be awarded by the said 
respective courts, subject to the right of either party to 
alkge errors in the said judgment in the said Court of 
Queen's Bench, and proceed thereon as provided by this 
act in the case of errors alleged in actions dependmg in 
that court" 
Certvbi pro- - 234. ^' From the time when this act shall conmience 
ft'i Wiii'iV ^^^ ^^^ efi*ect so much of a certain act of parliament 
c. 62, and ' passed in the fifth year of the reign of his late majesty 
2 & s Vict. Kin^ WUliam the Fourth, intituled ' An Act for im- 
^^^ provmg the Practice and Proceedings in the Court of 
Common Pleas in the County Palatine of Lancaster,' and 
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80 miich of a certain act of parliament pasBed in the se- 
cond year of the rei^ of her present Majesty, intituled 
^ An Act for improying the Practice and Proceedings of 
the Court of Pleas of the County Palatine of Durham and 
Sadberge,' as relate to the duration of writs, and to alias 
and pluries writs, and to the proceedings necessary for 
unking the first writ in any action avauable to prevent 
the operation of any statute whereby the time for the 
commencement of any action may be limited, shall be 
repealed, except so far as may be necessary for support- 
ing any writs that have been issued before the commence- 
ment of this act, and any proceedings taken or to be 
taken thereon ; but that the other provisions of the said 
last-mentioned acts of parliament, so far as they are not 
altered by or inconsistent with the provisions of this act, 
shall remain in force/' 

235. '^ In citine this act in any instrument, document Short title of 
or proceeding, it snail be sufficient to use the expression ^^* 
* The Common Law Procedure Act, 1862.' " 

286. *' Nothing in this act shall extend to Ireland or Act not to 
Scothmd, except m the cases herein speciaUy mentioned.'' J^^uSd*^ 

The only sections in which they are named are sect. 18, by Scotland, 
which persons resident in either Ireland or Scotland are ex- 
cepted from the operation of that section, and sect 227^ by 
which they are declared not to be beyond the seas within the 
meaning of sect 147 as to bringing writs of error. But for 
diis enactment Ireland would have been beyond the seas, 
as in Leme v. Bennett (1 M. & W. 70), it was decided still to 
be '* beyond the seas'' within 4 Anne, c. 16, s. 9, although 
expressly declared not to be so by 3 & 4 WilL IV. c. 27, 
8. 19, and 3 & 4 Will. I V. c. 42, s. 7. Where an act of parlia- 
ment speaks of the United Kingdom the Isle of Man is not 
included. (Davison y. Farmer, 6 Exch. 242 ; 20 L. J. 177, Exch.) 
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Ejectment. 

Form of Writ under sect. 217. 

Victoriaf &c, to X., Y., Z., and aU persons entitled to defend 
the possession of [describe the property with reasonable 

certainty] in the parish qf , in the county of , to the 

possession whereof A. t B., and C, some or one qfthem, claim to be 
[or to have been on emd since the day of , a.d. ] 

entitled, and to eject all other persons dterefrom : These are to 
wUl and command you, or such of you as deny the alleged title, 
unthin ten days after service hereqf to appear in our court qf 
to dffend the said property, or such part thereqf as you may be 
advised; in default whereqf judgment may be signed, and you 
turned out qf possession. 

Witness, &c 
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NOTE. 

SciBE Facias against Member of a Company, (See 

sect, \Z2y supray 167.^ 

The importance and comparative novelty of the proceedings 
against members of a joint-stock company will render the 
following statement of the principal decisions upon that sub- 
ject use^. 

It is clearly settled that the public officer of a company 
must in all cases sue and be sued in the first instance. (See 
Stewart v. Greaves, 10 M. & W. 711 ; Davison v. Farmer, 6 
Exch. 242 ; 20 L. J. 177, Exch.) As a consequence of the 
representative character of the public officer, he cannot plead 
in such actions any defence of a purely personal nature, as 
his bankruptcy or insolvency (Steward v. Dunn, 11 M. & W. 
65), but the plaintiff may be required to undertake not to 
issue execution against him personally. (SeeHartvoodY, Law, 
7 M . & W. 203 ; Wood v. Marston, 7 Dowl. 865.) If a member, 
execution might be issued against him without a scire facias, 
{Norwood Y. Law, 7 M. & W. 203.) A plea that he had ceased 
to be public officer would not be allowed, at least with any 
others, without an affidavit of its truth. ( Wood v. Marston, ut 
supra,) Since the execution must follow the judgment, no 
execution can be issued against any member of a banking 
company sought to be charged by reason of a judgment against 
the public officer or the company collectively, without his 
being made a party to the record by scire facias, that is to say, 
now by a writ in the nature of a writ of revivor. (Sect. 132, 
supra, 157 ; Cross v. Law, 6 M. &'W. 217 ; Bosanquet v. Rons- 
ford, 11 A. & E. 520.) The proceeding by suggestion would 
be applicable to collateral facts affecting the same parties, 
e. g, change of name, change of public officer, &c. (See Bo- 
sanquet V. Ransford, ut supra ; Bamewall v. Sutherland, 19 L. J. 
290, Exch.) 

The 7 Geo. IV. c. 46, s. 13, enacts, *^ that execution upon Against 
any judgment in any action obtained against any public offi* members of 
cer for the time being of any such corporation or copartner- * ^^*"^ 
ship carrying on the business of banking under the provisions g^p, 
of this act, whether as plaintiff or defendant, may be issued 
against any member or members for the time being of such 
corporation or copartnership, and that in case any such exe- 
cution against any member or members for the time being of 
any such corporation or copartnership shall be ineffectual for 
obtaining payment and satisfaction of the amount of such 
judgment, it shall be lawful for the party or parties so having 

L 2 
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obtained judgment against such public officer for die 
Veing, to issue execution against any person or persons wfao 
was or were a member or members of such corporation or cfr- 
partnership at the time when the contract or contracts, or 
engagement or engagements, in which such judgment nuj 
have been obtained was or were entered into, or become a. 
member at any time before such contracts or engagements 
were executed, or was a member at die time of the judgment 
obtained: provided always, that no such execution as last 
mentioned shall be issued without leave first granted on motian 
in open court by the court in which such judgment shall have 
been obtained, and which motion shall be made on notice to 
the person or persons sought to be charged, nor aha the 
expiration of three years next after any such person or persons 
shall have ceased to be a member or members of such corpo- 
ration or copartnership." 

Persons members at the time of the writ of execution issued 
aie primarily liable, and to authorize the proceedings by scire 
facias against them no leave of the court is necessary {Ricketts 
V. Bowhay, 3 C. B. 889), and the scire facias may issue in the 
first instance against any one or more of those primarily liable 
as members few the time being, and more than one may be 
included in the same writ, or concurrent writs may be issued 
against them severally. {Fowler v. Rickerby, 9 DowL 682; 
Burmester v. Cropton, 3 Exch. 397 ; 18 L. J. 142, Exch. ; Nmm 
V. Lomer, 3 Exch. 471 ; 18 L. J. 247, Exch.) 

The members secondarily liable are those who are partners 
at the time of the contract being entered into, that is, in the 
event of die execution against those primarily liable being 
unsuccessful. {Rickets v. Bowhay, 3 C. B. 889 ; Dodgstm v. 
Scott, 2 Exch. 457 ; 17 L. J. 321, Exch.) But leave must first 
be obtained on motion in open court after notice to the person 
to be charged. To obtain this leave it is sufficient to show 
that every reasonable and proper effort has been made for the 
purpose of obtaining pa3rment of the debt due firom those pri- 
marily liable, for which purpose it is not essential that all of 
them should have been proceeded against, but die efibrts 
must have been continuous, for if execution be taken out 
against some without success, and the proceedings aUowed to 
stand over for a long period, this leave will not be granted. 
(See Dodgson v. Scott, 2 Exch. 469 ; Eardley v. Law, 12 A. & £. 
811; Bank qf England v. Johnson, 3 Exch. 598.) What would 
be the minimum of exertion to enforce the judgment against 
those primarily liable has not been decided, but it is clear that 
the mere existence of a collateral security for the amount 
recovered, which might by care be made productive, is no 
objection to the leave being granted. {Field v. M^Kenzie, 4 
C. B. 725 ; 17 L. J. 98, C. P.) As was said by Parkis, B., in 
his elaborate judgment in Dodgson v. Scott, " all that is requi- 
site is, that a scire facias should issue against an existing 
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member or members, and that there should be a reasonable 
certainly that all remedies against that class would be in- 
effectuaL" The notice to be given must be a reasonable 
notice in the opinion of the court {Rickets v. Bowhay, ut supra), 
and where, under the similar provisions of 7 & 8 Vict c 110, 
an application had been made at chambers after due notice 
without success, and was then made to the court without any 
fresh notice, it was held that no due notice had been given, 
the efficacy of the first having been exhausted. (Carder v. 
Universal Gas Light Company, 6 C. B. 190 ; 17 L. J. S05, C. P.) 
Bat a refusal of the application upon the ground of an insuf- 
ficient notice will not preclude the parties from making a 
second application upon a good notice. (See last case as 
cited, and 6 C. B. 554 ; and Dodgson v. Scott, 2 Exch. 457*) 
So also a second application might be made on fresh materials 
in other respects, it being an application to the equitable juris- 
diction of the court {Dodgson v. Scott, ut supra,) The leave 
of the court being granted does not, however, as it seems, 
prevent the parties proceeded against in the scire facias from • 

setting up as a defence that the necessary steps have not been 
taken against those primarily liable. {Harvey v. Scott, 11 
Q. B. 108 ; 17 L. J. 12, Q^B,; Re Emery, 20 L. J. 37, Exch.) 
And the omission to obtain this leave seems to be only an ir- 
regularity to be taken advantage of by a motion to set aside 
the writ, and not by a plea. (See Bradley v. Warburg, 11 
M. & W. 452 ; Bradley v. Urquhart, ib. 583.) The next class 
of persons liable are those who were partners at the time of the 
contract completed, and then those who were so at the time 
of the judgment being obtained. But those who have become 
partners between the completion of the contract and the judg- 
ment, although partners at the time of the commencement of 
the action, are entirely exempt, not being mentioned in the 
statute. {See Dodgson y, Scott, ut supra.) After a member 
has ceased to be such for three years he will be exempt from 
all the debts of the company of every description, but once 
shown to be a member, the proof of his having so ceased will 
be upon him. {Ricketts v. Bowhay, 3 C. B. 889 ; Steward v. 
Greaves, 10 M. & W. 720 ; Prescott v. Buffery, 1 C. B. 41.) 

The scire facias, which now will be tested as a writ of revivor, 
should recite the reason why it has become necessary, and 
therefore it should state that the judgment was against the 
public officer in respect of a debt due from the company {Ness 
V. Fenwick, 2 Exch. 598), and that the proper effi)rts have been 
made to obtain the fruits of the judgment from those primarily 
liable, and it should also show to which class of shareholders 
the person sought to be charged belongs. (See Governor, Sfc, 
Bank qf Scotland \. Fetiwick, 1 Exch. 797 ; 17 L. J. 92, Exch.) 
In many private acts there are provisions similar to those in 
the Bankers Act, and they are construed in a similar way. 
(See Bradley v. Eyre, 11 M. & W. 432; Bradley v. Warburg, 
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ib. 452; Bradley v. Urquhart, ib. 583, 456; Philipsm ▼. Earl 
o/Egremont, 6 Q. B. 587 ; Clowes v. Brettell, 10 M. & W. 506 ; 
Wii^ld y. Burton, 2 D. N. S. 355 ; Smith v. Goldsttwrthy, 4 
Q. B. 430.) And under the Companies Clauses Consolidation 
Act, 8 Vict c. 86, s. 36, it has been held that the remedy may 
be by scire facias, although it is not yet settled that it must be. 
(See Hitckings t. Kilkenny, Sfc, Railway, 20 L. J. 91, C.P. and 
Devereux y. Kilkenny, 8fc. Railway, 20 L. J. 37, Exch.) The 
condition precedent to execution against members under that 
act, and other acts in which it is incorporated, are, that ex- 
ecution either at law or equity has been issued against the 
property or effects of the company, and that sufficient cannot 
be found whereon to leyy such execution, and the motion must 
be made in open court after sufficient notice in writing to the 
person sought to be charged. But even when the unproductiye- 
ness of the previous execution has been proved, the issuing 
of the writ is discretionary with the court. (Devereux v. KU- 
kenny, ^c. Railway, ut supra,) A scire facias is not necessary 
• to proceed against members of joint-stock companies under 

7 & 8 Vict. c. 110 and 113, but execution may be issued by 
leave of the court or a judge upon motion or summons after 
ten days notice. (See Corder v. Universal Gas Light Company, 
17 L. J. 305; 6 C. B. 192, 554; Peart v. Universal Salvage 
Company, 6 D. & L. 322 ; Thompson v. Universal Salvage Com- 
pany, 3 Exch. 310.) In the last case it was held, that where the 
affairs of the company are being wound up under 11 & 12 
Vict c. 45, the creditor must in the first instance prove his 
debt before the master. 

The appearance will be by notice in writing (see sect 133), 
and the declaration will then be delivered, &c. as in an ordinary 
action of a transitory nature, the venue being laid in any 
county the plaintiff pleases. The pleas will only be such de- 
fences as could not have been pleaded to the original action, 
but a plea that the judgment was recovered by firaud has been 
admitted. {Bradley v. Urquhart, 11 M. & W. 456 ; Philipson 
V. Earl qf Egremont, 6 Q. B. 587.) And where the judgment 
had been obtained by default upon a warrant of attorney, the 
court directed an issue to try such matters as might have been 
set up to the action. {Bosanquet v. Woodford, 5 Q. B. 310.) 
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THE 

COMMON LAW PROCEDURE ACT, 1852. 

15 & 16 Vict. Cap. 76, 

An Act to amend the Process, Practice and Mode of 
Pleading in the Superior Courts of Common Law 
at Westminster^ and in the Superior Courts of the 
Counties Palatine of Lancaster and Durham. 

[30th June, 1852. 

Whereas the process, practice and mode of pleading in the 
superior courts of common law at Westminster may be ren- 
dered more simple and speedy: be it enacted by the Queen's 
most excellent M^esty, by and with the advice and consent 
of the lords spiritual and temporal, and commons, in this 
present parliament assembled, and by the authority of the 
same, as follows : 

1. The provisions of this act shall come into operation on Commence* 
the twenty-fourth day of October, in the year of our Lord one ment of act. 
thousand eight hundred and fifty-two. 

And with respect to the writs for the commencement of WHUfor 
personal actions in the said courts against defendants, Commmee- 
whether in or out of the jurisdiction of the courts, be A!^Uon8, 
it enacted as follows : * 

2. All personal actions brought in her majesty's superior Personal ac- 
courts of common law where the defendant is residing or tions, when 
supposed to reside within the jurisdiction of the said courts, g^|°^h^ 
shall be commenced by writ of siunmons in the form con- the jurisdic- 
tained in the Schedule (A.) to this act annexed, marked No. tion, to be 

1, and in every such writ and copy thereof the place and commenced 
county of the residence or supposed residence of the party » Jj^qm in 
defendant, or wherein the defendant shall be or shall be sup- Form, No. 1, 
posed to be, shall be mentioned ; and such writ shall be of Schedule 
issued by any one of the officers of the said courts respec- ^^' 
tively by whom like process hath been heretofore issued from 
such court, or by such other officer as the court shall direct, 
w. M 
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No form or 3. It shall not be necessary to mention any fonn or cause 
cause of ac- of action in any writ of summons, or in any notice of writ of 
****"«* ^ to summons, issued under the authority of this act. 
^^^ ° 4. Every writ of summons shall contain the names of all 

Writ to itate ^^ defendants, and shall not contain the name or names of 
names of all any defendant or defendants in more actions than one. 
defendants, 5. Every writ of summons shall bear date on the day on 
oSe actioS?^ which the same shall be issued, and shall be tested in the 
"Writ to be ^^^^c of the lord chief justice or lord chief baron of the court 
dated of day ^om which the same shall issue, or in case of a vacancy of 
of issuing, such office, then in the name of a senior puisne judge of the 
and tested in said court 

^^f ^ 6. Every writ of summons shall be indorsed with the name 

senior judge, and place of abode of the attorney actually suing out the 
Writ to be same, and in case such attorney shall not be an attorney of 
indorsed the court in which the same is sued out, then also with the 
an? b*?*of ^^^^ ^^^ place of abode of the attorney of such court in 
attorney, or whose name such writ shall be taken out ; and when the 
a memo- attorney actually suing out any writ shall sue out the same 
randum that as agent for an attorney in the country, the name and place 
bSn sued by °^ abode of such attorney in the country shall also be in- 
plaintiffin dorsed upon the said writ; and in case no attorney shall be 
person. employed to issue the writ, then it shall be indorsed with a 

memorandum expressing that the same has been sued out by 
the plaintiff in person, mentioning the city, town or parish, 
and also the name of the hamlet, street, and number of the 
house of such plaintiff's residence, if any such there be. 
Attorney on ^* Every attorney whose name shall be indorsed on any 
demand to writ issued by authority of this act, shall, on demand in 
^h^^S* writing, made by or on behalf of any defendant, declare 

writ issued forthwith whether such writ has been issued by him or with 
by his au- his authority or privity ; and if he shall answer in the affirm- 
thority, and ative, then he shall also in case the court or a judge shall so 
lumw wd oJ^der and direct, declare in writing, within a time to be 
abode of his allowed by such court or judge, the profession, occupation, or 
client, if quality, and place of abode of the plaintiff, on pain of being 
ordered. guilty of a contempt of the court from which such writ shall 
If writ issued appear to have been issued; and if such attorney shall de- 
without au- clare that the writ was not issued by him, or with his autho- 
thorityof ^ty or privity, all proceedings upon the same sliall be 
c o Stin S to^ stayed, and no further proceedings shall be taken thereupon 
be stayed. without leave of the court or a judge. 

Indorse- 8* Upon the writ and copy of any writ served for the pay- 

ment of debt ment of any debt, the amount of the debt shall be stated, 
mft wd^conv ^^^ *^® amount of what the plaintiff's attorney claims for 
of writ for a ^^^ costs of such writ, copy and service, and attendance to 
debt, with receive debt and costs, and it shall be further stated that 
"°**e«d?** upon payment thereof within four days to the plaintiff or his 
^^l^ °^" attorney, further proceedings will be stayed ; which indoise- 
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ment shall be written or printed in the following fonn or to stayed on 
the like effect: payment 

" The plaintiff claims £ for debt, and £ J^JJJ" '^^^ 

" for costs, and if the amount thereof be paid to the 
" plaintiff or to his attorney within four days from the 
" service hereof further proceedings will be stayed." 
But the defendant shall be at liberty, notwithstanding such 
payment, to have the costs taxed, and if more than one- 
sixth shall be disallowed, the plaintiff's attorney shall pay 
the costs of taxation. 

9. The plaintiff in any such action may, at any time Concurrent 
during six months from the issuing of the original writ of ^t«™»y 
summons, issue one or more concurrent writ or writs, each *® ™^«d' 
concurrent writ to bear teste of the same day as the original 

writ, and to be marked with a seal bearing the word " con- 
current," and the date of issuing the concurrent writ ; and 
such seal shall be provided and kept for that purpose at the 
offices of the masters of the said courts, and shall be im- 
pressed upon the writ by the proper officer of the court out 
of which the original writ issued : provided always, that such 
concurrent writ or writs shall only be in force for the period 
during which the original writ in such action shall be in 
force. 

10. From the time when this act shall commence and take From com- 
effect, so much of a certain act of parliament passed in the menccment 
second year of the reign of his late majesty King William certain pro- 
the Fourth, intituled " An Act for Uniformity of Process in visions of 2 
Personal Actions in his Majesty's Courts of Law at West- Will. 4, c. 39, 
minster," as relates to the duration of writs, and to alias and '®P«*^' 
pluries writs, and to the proceedings necessary for making the 

first writ in any action available to prevent the operation of 
any statute whereby the time for the commencement of any 
action may be limited, shall be repealed, except so far as 
may be necessary for supporting any writs that have been 
issued before the commencement of this act, and any pro- 
ceedings taken or to be taken thereon. 

1 1. No original writ of summons shall be in force for Renewal of 
more than six months from the day of the date thereof, in- ''^** ^^ *^™" 
eluding the day of such date ; but if any defendant therein ^e^statute ^ 
named may not have been served therewith, the original or of Limita- 
concurrent writ of summons may be renewed at any time **on, and for 
before its expiration, for six months from the date of such re- ^^ ^^' 
newal, and so from time to time during the currency of the 
renewed writ, by being marked with a seal, bearing the date 
of the day, month and year of such renewal, such seal to be 
provided and kept for that purpose at the offices of the mas- 
ters of the said superior courts, and to be impressed upon the 
writ by the proper ^officer of the court out of which such writ 
issued, upon delivery to him by the plaintiff or his attorney 
of a praecipe in such form as has heretofore been required to 

m2 
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be delivered upon the obtaining of an alias writ ; and a writ 
of summons so renewed shall remain in force and be avail- 
able to prevent the operation of any statute whereby the time 
for the commencement of the action may be limited, and ion 
all other purposes, from the date of the issuing of the original 
writ of summons. 

12. Where any writ of summons in any such action shall 
have been issued before, and shall be in force at, the com- 
mencement of this act, such writ may at any time before the 
expiration thereof be renewed under the provisions of and in 
the manner directed by this act ; and where any writ, issued 
in continuation of a preceding writ according to the provi- 
sions of the said act of his late majesty King William the 
Fourth, shall be in force and unexpired, or where one month 
next after the expiration thereof shall not have elapsed at 
the commencement of this act, such continuing writ may, 
without being returned non est inventus, or entered of record 
according to the provisions of the said act of his late majesty 
King William the Fourth, be filed in the office of the court 
within one month next after the expiration of such writ, or 
within twenty days after the commencement of this act ; and 
the original writ of summons in such action may thereupon, 
but within the same period of one month next after the ex- 
piration of the continuing writ, or within twenty days after 
the commencement of this act, be renewed under the provisions 
of and in the manner directed by this act ; and every such 
writ shall after such renewal have the same duration and 
effect for all purposes, and shall, if necessary, be subse- 
quently renewed, in the same manner as if it had originally 
issued under the authority of this act. 

13. The production of a writ of summons purporting to be 
marked with the seal of the court, showing the same to have 
been renewed according to this act, shall be sufficient evi- 
dence of its having been so renewed, and of the commence- 
ment of the action as of the first date of such renewed writ for 
all purposes. 

14. The writ of summons in any action may be served in 
any county. 

15. The person serving the writ of summons shall and he 
is hereby required, within three days at least after such ser- 
vice, to indorse on the writ the day of the month and week of 
the service thereof, otherwise the plaintiff shall not be at 
liberty, in case of nonappearance, to proceed under this act ; 
and every affidavit of service of such writ shall mention the 
day on which such indorsement was made. 

16. Every such writ of summons issued against a corpora- 
tion aggregate may be served on the mayor or other head 
officer, or on the town clerk, clerk, treasurer, or secretary of 
such corporation; and every such writ issued against the 
inhabitants of a hundred or other like district may be served 
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on the high constahle thereof, or any one of the high consta- 
bles thereof; and every such writ issued against the inhabit- 
ants of any county of any city or town, or the inhabitants of 
any franchise, liberty, city, town, or place not being part 
of a hundred or other like district, on some peace officer 
thereof. 

17. The service of the writ of summons, wherever it may Proceedings 
be practicable, shall, as heretofore, be personal ; but it shall ^^2* ^'i 
be lawful for the plaintiff to apply from time to time, on affi- ^notbe ^ 
davit, to the court out of which the writ of summons issued, eflfected, but 
or to a judge ; and in case it shall appear to such court or defendant 
judge that reasonable efforts have been made to effect per- ^^Ij^^^^ 
sonal service, and either that the writ has come to the know- evades ser^ 
ledge of the defendant, or that he wilfully evades service of vice. 

the same, and has not appeared thereto, it shall be lawful for 
such court or judge to order that the plaintiff be at liberty to 
proceed as if personal service had been effected, subject to 
such conditions as to the court or judge may seem fit. 

18. In case any defendant, being a British subject, is re- As to actions 
siding out of the jurisdiction of the said superior courts, in against Bri- 
any place except in Scotland or Ireland, it shall be lawful for **»^ subjects 
the plaintiff to issue a writ of summons in the form contained Sf't he juris- 
in the schedule (A.) to this act annexed, marked No. 2, which diction of 
writ shall bear the indorsement contained in the said form, superior 
purporting that such writ is for service out of the jurisdiction °®^*"'* 

of the said superior courts ; and the time for appearance by 
the defendant to such writ shall be regulated by the distance 
from England of the place where the defendant is residing ; 
and it shall be lawful for the court or judge, upon being 
satisfied by affidavit that there is a cause of action, which 
arose within the jurisdiction, o- in respect of the breach of a 
contract made within the jurisdiction, and that the writ was 
personally served upon the defendant, or that reasonable 
efforts were made to effect personal service thereof upon the 
defendant, and that it came to his knowledge, and either that 
the defendant wilftilly neglects to appear to such writ, or that 
he is living out of the jurisdiction of the said courts, in order 
to defeat and delay his creditors, to direct from time to time 
that the plaintiff shall be at liberty to proceed in the action 
in such manner and subject to such conditions as to such 
court or judge may seem fit, having regard to the time 
allowed for the defendant to appear being reasonable, and to 
the other circumstances of the case : provided always, that 
the plaintiff shall and he is hereby required to prove the 
amount of the debt or damages claimed by him in such action 
either before a jury upon a writ of inquiry, or before one of 
the masters of the said superior courts in the manner herein- 
after provided, according to the nature of the case, as such 
court or judge may direct; and the making such proof shall 
be a condition precedent to his obtaining judgment. 
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19. In any action against a peison residing out of ^ 
jurisdiction of the said courts, and not being a Britidi sub- 
ject, the like proceedings may be taken as against a Biitisb 
subject resident out of die jurisdiction, save that in lieu of 
the form of writ of summons in the schedule (A.) to this act 
annexed, marked No. 2, the plaintiff shall issue a writ of 
summons according to the form contained in the said sche- 
dule (A.), marked No. 3, and shall in manner aforesaid senre 
a notice of such last-mentioned writ upon the defendant theron 
mentioned, which notice shall be in the form contained in the 
said schedule also marked No. 3 ; and such service shall be 
of the same force and effect as the service of the writ of smn- 
mons in any action against a British subject resident abroad* 
and by leave of the court or a judge, upon their or his being 
satisfied by affidavit as aforesaid, the like proceedings may 
be had and taken thereupon. 

20. If the plaintiff or his attorney shall omit to insert in or 
indorse on any writ or copy thereof any of the matters re^ 
quired by this act to be inserted therein or indoraed thereon, 
such writ or copy thereof shall not on that account be held 
void, but it may be set aside as irr^ular, or amended, upcHi 
application to be made to the court out of which the same 
shall issue, or to a judge ; and such amendment may be made, 
upon any application to set aside the writ, upon such terms 
as to the court or judge may seem fit. 

21. If either of the forms of writ of summons contained in 
the schedule (A.) to this act annexed, and marked respec- 
tively Nos. 1, 2 and 3, shall by mistake or inadvertence be 
substituted for any other of them, such mistake or inad- 
vertence shall not be an objection to the writ or any other 
proceeding in such action, but the writ may, upon an ex 
parte application to a judge, whether before or after any ap- 
plication to set aside such writ or any proceeding thoreon, 
and whether the same or notice thereof shall have been served 
or not, be amended by such judge without costs. 

22. A writ for service within tiie jurisdiction maybe issued 
and marked as a concurrent writ with one for service out oi 
the jurisdiction, and a writ for service out of the jurisdiction 
may be issued and marked as a concurrent writ with one far 
service within the jurisdiction. 

23. Any affidavit for the purpose of enabling the court or a 
judge to direct proceedings to be taken against a defendant 
residing out of the jurisdiction of the said courts may be 
sworn before any consul general, consul, vice-consul, or con- 
sular agent for the time being, appointed by her majesty at 
any foreign port or place ; and every affidavit so sworn by 
virtue of this act may be used and shall be admitted in evi- 
dence, saving all just exceptions, provided it purport to be 
signed by such consul general, consul, vice-consul, or cod« 
sular agent, upon proof of the official character and signature 
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of the person appearing to have signed the same : provided 
always, that if any person shall forge the signature of any 
such affidavit, or shall use or tender in evidence any such 
affidavit with a fidse or counterfeit signature thereto, know- 
ing the same to he fidse or counterfeit, he shall he g^lty of 
felony, and shall upon conviction he liable to transportation 
for seven years, or to imprisonment for any term not exceed- 
ing three years, nor less than one year, with hard labour ; and 
every person who shall be charged with committing any felony 
under this act may be dealt with, indicted, tried, and, if con- 
victed, sentenced, and his offence may be laid and charged to 
have been committed in the county or place in which he shall 
be apprehended or be in custody ; and eveir accessory before 
or after the hct to any such offence may be dealt with, in- 
dicted, tried, and, if convicted, sentenced, and his offence 
may be laid and charged to have been committed, in any 
county or place in which the principal offender may be tried : 
provided also, that if any person shall wilfully and corruptly 
make a false affidavit before such consul general, consul, 
vice-consul, or consular agent, every person so offending 
shall be deemed and taken to be g^lty of peijury, in like 
manner as if such false affidavit had been made in England 
before competent authority, and shall and may be dealt with, 
indicted, tried, and, if convicted, sentenced, and his offence 
may be jaid and charged to have been committed, in any 
county or place in which he shall be apprehended or be in 
custody, as if his offence had been actually committed in that 
county or place. 

24. From the time when this act shall commence and take Distringas to 
effect, so much of the said act of his late majesty King William compel ap- 
the Fourth as relates to the writ of distringas, and the pro- P^'^Jld to 
ceeding thereon, whether for the purpose of compelling ap- ouSawxy 
pearance or for proceedings to outlawry, shall be repealed, abolished. 
except so far as may be necessary for the purpose of giving 

effect to proceedings already taken, or to be taken after the 
commencement of this act, under or by reason of any writ of 
distringas issued before the commencement of this act, or 
under any rule or order authorizing the issuing of such writ, 
and made before the commencement of this act 

25. In all cases where the defendant resides within the Special in- 
jurisdiction of the court, and the claim is for a debt or liqui- dorscment 
dated demand in money, with or without interest, arising ticJaSrJ^f 
upon a contract, express or implied, as, for instance, on a debts or 
bill of exchange, promissory note, or cheque, or other simple liquidated 
contract debt, or on a bond or contract under seal for pay- demies 
ment of a liquidated amount of money, or on a statute where jqs^ on the 
the sum sought to be recovered is a fixed sum of money, or writ. 

in the nature of a debt, or on a guarantee, whether under seal 
or not, where the claim against the principal is in respect of 
such debt or liquidated demand, bill, cheque, or note, the 
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plaintiff shall be at liberty to make upon the writ of summoiu 
and copy thereof a special indorsement of the particulars of 
his claim, in the form contained in the schedule (A.) to this 
act annexed, marked No. 4, or to the like effect ; and when a 
writ of summons has been indorsed in the special form here- 
inbefore mentioned, the indorsement shall be considered as 
Particulars of demand, and no further or other particulars of 
emand need be delivered, unless ordered by ^e court or a 
judge. 

And with respect to the appearance of the defendant, and 
proceedings of the plaintiff in default of appearance, 
be it enacted as follows : 

26. From the time when this act shall commence and take 
effect, so much of a certain act of parliament passed in the 
twelfth year of the reign of his late majesty King George the 
First, intituled "An Act to prevent frivolous and vexatious 
Arrests," and so much of the said act of his late majesty 
King William the Fourth as relates to the entering an ap> 
pearance for the defendant by the plaintiff in any action in 
any of the said superior courts, shall be repealed, except so 
far as may be necessary to support proceedings heretofore 
taken, and no appearance need be entered by the plaintiff for 
the defendant. 

27. In case of nonappearance by the defendant, where the 
writ of summons is indorsed in the special form herein-before 
provided, it shall and may be lawful for the plaintiff, on 
filing an affidavit of personal service of the writ of summons, 
or a judge's order for leave to proceed under the provisions 
of this act, and a copy of the writ of summons, at once to 
sign final judgment in the form contained in the Sche- 
dule (A.) to this act annexed, marked No. 5, (on which judg- 
ment no proceeding in error shall lie,) for any sum not ex- 
ceeding the sum indorsed on the writ, together with interest 
at the rate specified, if any, to the date of the judgment, and 
a sum for costs, (to be fixed by the masters of the said supe- 
rior courts, or any three of them, subject to the approval of 
the judges thereof, or any eight of diem, of whom the lord 
chief justices and the lord chief baron shall be three,) unless 
the plaintiff claim more than such fixed sum, in which case 
the costs shall be taxed in the ordinary way ; and the plain- 
tiff may upon such judgment issue execution at the expira- 
tion of eight days from the last day for appearance, and not 
before : provided always, that it shall be lawful for the court 
or a judge, either before or after final judgment, to let in 
the defendant to defend upon an application, supported by 
satisfactory affidavits accounting for the nonappearance, and 
disclosing a defence upon the merits. 

28. In case of such nonappearance, where the writ of 
summons is not indorsed in the special form herein-before 
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provided, it shall and may be lawful for the plaintiff, on filing where the 
an affidavit of personal service of the writ of summons, or a J"^t Is not 
judge's order for leave to proceed under the provisions of this {jJ^'J^^ 
act, and a copy of the writ of summons, to file a declaration fomu^ 
indorsed with a notice to plead in eight days, and to sign 
judgment by default at the expiration of the time to plead, 
8o indorsed as aforesaid; and in the event of no plea being 
delivered, where the cause of action mentioned in the decla- 
ration is for any of the claims which might have been in- 
serted in the special indorsement on the writ of summons 
herein-before provided, and the amount claimed is indorsed 
on the writ of summons, the judgment shall be final, and 
execution may issue for an amount not exceeding the amount 
indorsed on the writ of summons, with interest at the rate 
specified, if any, and the sum fixed by the masters for costs, 
as herein-before mentioned, unless the plaintiff claim more, 
in which case the costs shall be taxed m the ordinary way : 
provided always, that in such case the plaintiff shall not be 
entitled to more costs than if he had made such special 
indorsement, and signed judgment upon nonappearance. 

29. The defendant may appear at any time before judg- Appearance 
ment, and if he appear after the time specified either in the *? ^ entered 
writ of summons, or in any rule or order to proceed as if JeSe Judg- 
personal service had been effected, he shall, after notice of ment. 
such appearance to the plaintiff or his attorney, as the case 

may be, be in the same position as to pleadings and other pro- 
ceedings in the action as if he had appeared in time : pro- 
vided always, that a defendant appearing after the time ap- 
pointed by the writ shall not be entitled to any further time 
for pleading or any other proceeding than if he had appeared 
within such appointed time. 

30. Every appearance by the defendant in person shall Appearance 
give an address, at which it shall be sufficient to leave all J^ ^f f" 
pleadings and other proceedings not requiring personal ser- person to° 
vice ; and if such address be not given the appearance shall give an ad- 
not be received ; and if an address so given shall be illusory *^ff •, ** * 
or fictitious, the appearance shall be irregular, and may be JeedtomT*" 
set aside by the court or a judge, and the plaintiff may be maj be 
permitted to proceed by sticking up the proceedings in the senred. 
master's office without further service. 

31. The mode of appearance to every such writ of sum- Mode of ap- 
mons, or under the authority of this act, shall be by deliver- J^"°^ *® 
ing a memorandum in writing according to the following ^n^ ^^"'*" 
form, or to the like effect : 

A., plaintiff, gainst C. D.^ ^j^^ defendant C. D. appears 

against C. D^and another, >E.F.f attorney for C. D., ap- 
against C. D.'^and others. J P^ars for him. 

[^J(f the defendant appears in person here give his address.^ 
Entered the day of 18 . 

If 5 
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82. AH such proceedings as are mentioned in any writ or 
notice issued under this act shall and may be had and taken 
in default of a defendant's appearance. 

$$, In any action brought against two or more defendants, 
where the writ of summons is indorsed in the special form 
herein-before provided, if one or more of such defendants 
only shall appear, and another or others of them shall not 
appear, it shall and may be lawful for the plaintiff to sign judg- 
ment against such defendant or defendants only as shcdl not 
have appeared, and, before declaration against the other 
defendant or defendants, to issue execution thereupon, in 
which case he shall be taken to have abandoned his action 
against the defendant or defendants who shall have appeared; 
or the plaintiff may, before issuing such execution, declare 
against such defendant or defendants as shall have appeared, 
stating, by way of suggestion, the judgment obtained against 
the other defendant or defendants who shall not have ap- 
peared, in which case the judgment so obtained against the 
defendant or defendants who shall not have appeared shall 
operate and take effect in like manner as a judgment by 
default obtained before the commencement of this act against 
one or more of the several defendants in an action of debt 
before the commencement of this act 

And with respect to the joinder of parties to actions, be it 
enacted as follows : 

34. It shall and may be lawful for the court or a judge, at 
any time before the trial of any cause, to order that any 
person or persons, not joined as plaintiff or plaintiffs in such 
cause, shall be so joined; or that any person or parsons, 
originally joined as plaintiff or plaintiffs, shall be struck out 
from such cause, if it shall appear to such court or judge that 
injustice will not be done by such amendment, and that the 
person or persons, to be added as aforesaid, consent, either in 
person or by writing, under his, her, or their hands, to be so 
joined, or that the person or persons, to be struck out as 
aforesaid, were originally introduced without his, her, or their 
consent, or that such person or persons consent in manner 
aforesaid to be so struck out ; and such amendment shall be 
made upon such terms as to the amendment of the pleadings 
(if any), postponement of the trial, and otherwise, as the 
court or judge by whom such amendment is made shall think 
proper; and when any such amendment shall have been 
made, the liability of any person or persons, who shall have 
been added as co-plaintiff or co-plamtifis, shall, ^ subject to 
any terms imposed as aforesaid, be the same as if such per- 
son or persons had been originally joined in such cause. 
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85. In case it shall appear at the trial of any action that Noitjoinder 
there has been a misjoinder of plaintiffs, or that some person f^i^I^ 
or persons, not joined as plaintiff or plaintiffs, ought to have pjain^ 
been so joined, and the defendant shall not, at or before the may be 
time of pleading, have given notice in writing that he objects amended at 
to such noi^joinder, specifying therein the name or names of JJ^J^'of* 
such person or persons, such misjoinder or nonjoinder may amendments 
be amended, as a variance, at the trial by any court of record of variances 
holding plea in civil actions, and by any judge sitting at nisi wj^/ ^^ 
prius, or other presiding officer, in like manner as to the ' * 
mode of amendment, and proceedings consequent thereon, 

or as near thereto as the circumstances of the case will admit, 
as in the case of amendments of variances under an act of 
parliament passed in the session of parliament, held in the 
third and fourth years of the reign of his late majesty King 
William the Fourth, intituled " An Act for the further 
Amendment of the Law, and the better Advancement of 
Justice," if it shall appear to such court, or judge, or other 
presiding officer, that such misjoinder or nonjoinder was not 
for the purpose of obtaining an undue advantage, and that 
injustice will not be done by such amendment, and that 
the person or persons, to be added as aforesaid, consent, 
either in person or by writing, under his, her, or their hands, 
to be so joined, or that the person or persons, to be struck 
out as aforesaid, were originally introduced without his, her, 
or their consent, or that such person or persons consent, in 
manner aforesaid, to be so struck out : and such amendment 
shall be made upon such terms as the court, or judge, or 
other presiding officer, by whom such amendment is made, 
shall think proper; and when any such amendment shall 
have been made, the liability of any person or persons, who 
shall have been added as co-plaintiff or co-plaintiffs, shall, 
subject to any terms imposed as aforesaid, be the same as if 
such person or persons had been originally joined in such 
action. 

86. In case such notice be given, or any plea in abatement ^?on notice 
for nonjoinder of a person or persons as co-plaintiff or co- S^SoSj^er 
plaintiffs, in cases where such plea in abatement may be of plaintiffs, 
pleaded, be pleaded by the defendant, the plaintiff shall be proceedings 
at liberty, without any order, to amend the writ and other ™*^^j 
proceedings before plea, by adding the name or names of the 

person or persons named in such notice or plea in abatement, 
and to proceed in the action without any further appearance, 
on payment of the costs of, and occasioned by such amend- 
ment only, and in such case the defendant shall be at liberty 
to plead de novo. 

87. It shall and may be lawful for the court or a judge in Misjoinder of 
the case of the joinder of too many defendants in any action defendants 
on contract, at any time before the trial of such cause, to tended be- 
order that the name or names of one or more of such defend- fore or at 

trlaL 
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ants be struck out, if it shall appear to such court or judge 
that injustice will not be done by such amendment; and the 
amendment shall be made upon such terms as the court 
or judge, by whom such amendment is made, shall think 
proper ; and in case it shall appear at the trial of any action 
on contract that there has been a misjoinder of defendants, 
such misjoinder may be amended, as a variance, at the trial, 
in like manner as the misjoinder of plaintiffs has been here- 
inbefore directed to be amended, and upon such terms as the 
court, or judge, or other presiding officer, by whom such 
amendment is made, shall think proper. 
Upon plea in 38. In any action on contract where the nonjoinder of any 
abatement person or persons as a co-defendant or co-defendants has 
Joinderof been pleaded in abatement, the plaintiff shaU be at liberty, 
defendants, without any order, to amend the writ of summons and the 
prooeedingg declaration, by adding the name or names of the person or 
^eik^ persons named in such plea in abatement as joint contractors, 
and to serve the amended writ upon the person or persons so 
named in such plea in abatement, and to proceed against the 
original defendant or defendants, and the person or persons 
so named in such plea in abatement : provided that the date 
of such amendment shall, as between the person or persons 
so named in such plea in abatement and the plaintiff, be con- 
sidered for all purposes as the commencement of the action. 
Provision in 39. In all cases after such plea in abatement and amend- 

the case of ment, if it shall appear upon the trial of the action that the 
su Dseoiient »• i.i*v^ ^ 

proceedings p6i*son or persons so named m such plea m abatement was or 

against the were jointly liable with the original defendant or defendants, 
^'"^^i the original defendant or defendants shall be entitled as 

pl^ln ^ate- ^^i'^st the plaintiff to the costs of such plea in abatement 
ment for and amendment ; but if at such trial it shall appear that the 
nonjoinder of original defendant or any of the original defendants is or are 
defendants, liable, but that one or more of the persons named in such 
plea in abatement is or are not liable as a contracting party 
or parties, the plaintiff shall nevertheless be entitled to judg- 
ment against the other defendant or defendants who sh^ 
appear to be liable ; and every defendant who is not so liable 
shall have judgment, and shall be entitled to his costs as 
against the plaintiff, who shall be allowed the same, t<^ether 
with the costs of the plea in abatement and amendment, as 
costs in the cause against the original defendant or defendants 
who shall have so pleaded in abatement the noigoinder of 
such person: provided that any such defendant who shall 
have so pleaded in abatement shall be at liberty on the trial 
to adduce evidence of the liability of the defendants named 
by him in such plea in abatement. 
Jobider of 40. In any action brought by a man and his wife for an 

hi^ibui^and V^^^y ^°"® ^^ ^^® ^^^®» ^" respect of which she is necessarily 
wife, with joined as co-plaintiff, it shall be lawful for the husband to add 
claims in thereto claims in his own right, and separate actions brought 
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in respect of such claims may be consolidated, if the court or right of hw- 

a judge shall think fit : provided that in the case of the death h^^* 

of either plaintiff such suit, so far only as relates to the causes 

of action, if any, which do not survive, shall abate. 

Joinder of 

And with respect to joinder of causes of action, be it enact- ^ji^tiou 
ed as follows : * 

41. Causes of action, of whatever kind, provided they be Different 
by and against the same parties and in the same rights, may ^^^ ^ 
be joined in the same suit ; but this shall not extend to re- ^ joSied,^ 
plevin or ejectment; and where two or more of the causes of but separate 
action so joined are local, and arise in different counties, the ^'Jf^'J*^ ^ 
venue may be laid in either of such counties ; but the court **""'•*• 

or a judge shall have power to prevent the trial of different 
causes of action together, if such trial would be inexpedient, 
and in such case such court or judge may order separate 
records to be made up, and separate trials to be had. 

And for the determination of questions raised by consent by Corueni 
of the parties without pleading, be it enacted as without 
follows: ^f^'- 

42. Where the parties to an action are agreed as to the Questions of 
question or questions of fact to be decided between them, fact may, 
they may, after writ issued, and before judgment, by consent, ?''*^J"? 
and order of a judge, (which order any judge shall have power oongent and 
to make, upon being satisfied that the parties have a bon& fide leave of a 
interest in the decision of such question or questions, and that J^?^®' ^ . 
the same is or are fit to be tried,) proceed to the trial of any J^^J[d, 
question or questions of fact without formal pleadings ; and ings. 

such question or questions may be stated for trial in an issue 
in the form contained in the schedule (A.) to this act annexed, 
marked No. 6, and such issue may be entered for trial and 
tried accordingly in the same manner as any issue joined in 
an ordinary action ; and the proceedings in such action and 
issue shall be under and subject to the ordinary control and 
jurisdiction of the court, as in other actions. 

43. The parties may, if they think fit, enter into an agree- Agreement 
ment in writing, which shall not be subject to any stamp duty, ™^^ *°" 
and which shall be embodied in the said or any subsequent f^^ ^j^^ p^_ 
order, that upon the finding of the jury in the afiirmative or ment of 
negative of such issue or issues, a sum of money fixed by the money and 
parties, or to be ascertained by the jury upon a question in- ^I^Jo^fhe'*' 
serted in the issue for that purpose, shall be paid by one of result of the 
such parties to the other of them, either with or without the issue, 
costs of the action. 

44. Upon the finding of the jury in any such issue, judg- Judgment to 
ment may be entered for such sum as shidl be so agreed or ^ entered 
ascertained as aforesaid, with or without costs, as the case ^^![????_^ 
may be, and execution may issue upon such judgment forth- men^imd 
with, unless otherwise agreed, or unless the court or a judge execution 
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shall otherwise order for the purpose of gvnng either partj 
an opportunity for moving to set aside the verdict, or for a 
new trial. 

45. The proceedings upon such issue may be recorded at 
the instance of either party, and the judgment, whether 
actually recorded or not, shall have the same effect as any 
other judgment in a contested action. 

46. The parties may, after writ issued, and before judgment, 
by consent, and order of a judge, state any question or ques- 
tions of law in a special case for the opinion of the court, 
without any pleadings. 

47. The parties may, if they think fit, enter into an agree- 
ment in writing, which shall not be subject to any stamp duty, 
and which shaU be embodied in the said or any subsequent 
order, that upon the judgment of the court being g^iven in the 
affirmative or negative of the question or questions of law 
raised by such special case, a sum of money, fixed by the 
parties, or to be ascertained by the court, or in such manner 
as the court may direct, shall be paid by one of such parties 
to the other of them, either with or without costs of the 
action ; and the judgment of the court may be entered for 
such sum as shall be so agreed or ascertained, with or without 
costs, as the case may be, and execution may issue upon such 
judgment forthwith, unless otherwise agreed, or unless stayed 
by proceedings in error. 

48. In case no agreement shall be entered into as to the 
costs of such action, the costs shall follow the event, and be 
recovered by the successful party. 

And with respect to the language and form of pleadings in 
general, be it enacted as follows : 

49. AH statements which need not be proved, such as the^ 
statement of time, quantity, quality, and value, where these 
are immaterial; the statement of losing and finding, and 
bailment, in actions for goods or their value ; the statement 
of acts of trespass having been committed with force and 
arms, and against the peace of our lady the Queen ; the state- 
ment of promises which need not be proved, as promises in 
indebitatus counts, and mutual promises to nerform agree- 
ments ; and all statements of a like kind, shall be omitted. 

50. Either party may object by demurrer to the pleading of 
the opposite party, on the ground that such pleading does not 
set forth sufficient ground of action, defence, or reply, as the 
case may be ; and where issue is joined on such demurrer, the 
court shall proceed and give judgment according as the very 
right of the cause and matter in law shall appear unto them, 
without regarding any imperfection, omission, defect in or 
lack of form ; and no judgment shall be arrested, stayed, or 
reversed for any such imperfection, omission, defect in or lack 
of form. 
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6h No pleading shall be deemed insufficient for any defect Olijeetions 
which coiud heretofore only be objected to by special de- *>y ^»y of 
murrer. Jf^ l^e 

62. If any pleading be so framed as to prejudice, embarrass, away. 
or delay the fair trial of the action, the opposite party may piegdinn 
apply to the court or a judge to strike out or amend such framed to 
pleading, and the court or any judge shall make such order embarrass 
respecting the same, and also respecting the costs of the ap- JJruclTout 
plication, as such court or judge shall see fit or amended. 

53. Rules to declare, or declare peremptorily, and rules to p^^j ^y, 
reply, and plead subsequent pleadings, shall not be necessary, notice sub- 
aud instead thereof a notice shall be substituted requiring the stituted for 
opposite party to declare, reply, rejoin, or as the case may be, J^*^^" 
within four days, otherwise judgment, such notice to be de- or rejoin, 
livered separately or indorsed on any pleading to which the 
opposite party is required to reply, rejoin, or as the case 

may be. 

54. Every declaration and other pleading shall be entitled Pleadings to 
of the proper court, and of the day of the month and the l>e dated and 
year when the same was pleaded, and shall bear no other time of time of 
or date, and every declaration and other pleading shall also be pleading, un- 
entered on the record made up for trial and on the judgment *«88 order to 
roll under the date of the day of the month and year when *^® contrary, 
the same respectively took place, and without reference to 

any other time or date, unless otherwise specially ordered by 
the court or a judge. 

55. It shall not be necessary to make profert of any deed Profert and 
or other document mentioned or relied on in any pleading ; SJLJ^' 
and if profert shall be made it shall not entitle the opposite 

party to crave oyer of or set out upon oyer such deed or other 
document 

56. A party pleading in answer to any pleading in which Document 
any document is mentioned or referred to shall be at liberty ™*y ^ •** 
to set out the whole or such part thereof as may be material, coMidered a 
and the matter so set out shall be deemed and taken to be part of the 
part of the pleading in which it is set out pleading in 

57. It shall be lawful for the plaintiff or defendant in any J^ f^h.*" 
action to aver performance of conditions precedent generally, p - 

and the opposite party shall not deny such averment gene- of conditions 

rally, but shall specify in his pleading the condition or con- precedent 

ditions precedent the performance of which he intends to ™*y ^® 
»^»4.^«^ averred 

cont^*- generaUy. 

And with regard to the time and manner of declaring, and ^ . 

to particulars of demand, be it enacted as follows : * ^ ****** 

58. A plaintiff shall be deemed out of court, unless he Plaintiff to 
declare within one year after the writ of summons is return- declare with- 
able. "^^y^*'- 

59. Every declaration shall commence as follows, or to the Forms of 
i:%« »4r».^«. . commence- 
like effect: meat and 

[Venue.] A. B. by E. F., his attorney [or " in person," at 



240 



15 & 16 Vict. Cap. 76. 



concluaion of 
declantion. 
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and shall conclude as follows, or to the like effect : 

And the plaintiff claims £ , [or if the action is brought 

to recover specific goods, ** the plaintiff claims a return 
of the said goods or their value, and £ for their 

detention."] 

60. In all cases in which, after a plea in abatement of the 
nonjoinder of another person as defendant, the plaintiff shall, 
without having proceeded to trial on an issue thereon, com- 

noi^oinder. mence another action against the defendant or defendants in 
the action in which such plea in abatement shall have been 
pleaded, and the person or persons named in such plea in 
abatement as joint contractors, or shall amend by adding the 
omitted defendant or defendants, the commencement of the 
declaration shall be in the following form, or to the like 
effect: 

[Venue.] A. B. by K F., his attorney [or " in his own pro- 
per person," Sfc."], sues C. D. and G. H., which said 
C. D. has heretofore pleaded in abatement the non- 
joinder of the said G. H. for, &c 

61. In actions of libel and slander the plaintiff shall be at 
liberty to aver that the words or matter complained of were 
used in a defamatory sense, specifying such defamatory sense 
without any prefatory averment to show how such words or 
matter were used in that sense, and such averment shall be 
put in issue by the denial of the alleged libel or slander ; and 
where the words or matter set forth, with or without the 
alleged meaning, show a cause of action, the declaration shall 
be sufficient. 

And as to pleas and subsequent pleadings, be it enacted as 
follows : 

62. No rule to plead or demand of plea shall be necessary, 
and the notice to plead indorsed on the declaration or delivered 
separately shall be sufficient 

63. In cases where the defendant is within the jurisdiction, 
the time for pleading in bar, unless extended by the court or 
a judge, shall be eight days ; and a notice requiring the de- 
fendant to plead thereto in eight days, otherwise judgment, 
may, whether the declaration be delivered or filed, be indorsed 
upon the declaration, or delivered separately. 

64. Express colour shall no longer be necessary in any 
pleading. 

65. Special traverses shall not be necessary in any plead- 

66. In a plea or subsequent pleading it shall not be neces- 
sary to use any allegation of actionem non, or actionem uUerhu 
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noHf 01 to the like effect, or any prayer of judgment, nor shall mencement 
it be necessary in any replication or subsequent pleading, to and prayer 
use any allegation of prechtdi mm, or to the like effect, or any ^(.^JjJSSSl 
prayer of judgment ' 

67. No formal defence shall be required in a plea, or avowry, Commence- 
or cognizance, and it shall commence as follows, or to the like ™®°* of plea, 
effect : 

The defendant by his attorney [or " in person," or 

as the case may &e,] says that [here state the first defence"] ; 

and it shall not be necessary to state in a second or other plea, 
or avowry, or cognizance, that it is pleaded by leave of the 
court or a judge, or according to the form of the statute, or to 
that effect ; hut every such plea, avowry, or cognizance shall 
be written in a separate paragraph, and numbered, and shall 
commence as follows, or to the like effect : 

And for a second [^c] plea the defendant says, that [here 
state secondf S^c. drfence] ; 
or if pleaded to part only, then as follows, or to the like effect : 
And for a second [Sfc] plea to [stating to what it is pleaded], 
the defendant says that, 8fc. 
and no formal conclusion shall be necessary to any plea, avowry, 
cognizance, or subsequent pleading. 

68. Any defence arising after the commencement of any Plea of mat- 
action shall be pleaded according to the fact, without any ter subse- 
formal commencement or conclusion ; and any plea which J"®"** *® *°' 
does not state whether the defence therein set up arose before 

or after action shall be deemed to be a plea of matter arising 
before action. 

69. In cases in which a plea puis darrein continuance has FIe8j9tt<« 
heretofore been pleadable in banc or at nisi prius, the same *»*^"'» *^<**»" 
defence may be pleaded, with an allegation that the matter ^]ien and 
arose after the last pleading ; and such plea may, when neces- how to be 
sary, be pleaded at nisi prius, between the tenth of August pleaded, 
and twenty-fourth of October; but no such plea shall be 
allowed unless accompanied by an affidavit that the matter 

thereof arose within eight days next before the pleading of 
such plea, or unless the court or a judge shall otherwise 
order. 

70. It shall be lawful for the defendant in all actions, (ex- Payment into 
cept actions for assault and battery, false imprisonment, libel, ^®J"^ *?i*^®'' 
slander, malicious arrest or prosecution, criminal conversa- * "*^ ®°*' 
tion, or debauching of the plaintiff's daughter or servant,) 

and, by leave of the court or a judge, upon such terms as they 
or he may think fit, for one or more of several defendants to 
pay into court a sum of money by way of compensation or 
amends : provided that nothing herein contained shall be 
taken to affect the provisions of a certain act of parliament 
passed in the session of parliament holden in the sixth and 
seventh years of the reign of her present migesty, intituled 
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** An Act to amend the Law respecting de&matory Wox^ and 

Libel." 
Payment Into 71. When money is paid into court, such payment shall be 
olMdedL^ pleaded in all cases, as near as may be, in the following fons, 

mutatis mutandis : 

The defendant by his attorney {^or ** in person," S^.] 

[if pleaded to part say^ " as to jg parcel of the 

money claimed"], brings into court the sum of £ 
and says that the said sum is enough to satisfy the 
claim of the plaintiff in respect of the matter herein 
pleaded to. 

72. No rule or judge's order to pay money into court shall 
be necessary, except in the case of one or more of several 
defendants, but the money shall be paid to the proper officer 
of each court, who shall give a receipt for the amount in the 
margin of the plea, and the said sum shall be paid out to the 
plaintiff or to his attorney, upon a written authority from 
the plaintiff, on demand. 

73. The plaintiff, after the delivery of a plea of payment of 
money into court, shall be at liberty to reply to the same by 
accepting the sum so paid into court in full satisfaction and 
discharge of the cause of action in respect of which it has 
been paid in, and he shall be at liberty in that case to tax his 
costs of suit, and, in case of nonpayment thereof within forty- 
eight hours, to sign judgment for his costs of suit so taxed, or 
the plaintiff may reply that the sum paid into court is not 
enough to satisfy the claim of the plaintiff in respect of the 
matter to which the plea is pleaded ; and, in the event of an 
issue thereon being found for the defendant, the defendant 
shall be entitled to judgment and his costs of suit 

74. Whereas certain causes of action may be considered to 
partake of the character both of breaches of contract and of 
wrongs, and doubts may arise as to the form of pleas in such 
actions, and it is expedient to preclude such doubts : Any 
plea, which shall be good in substance, shall not be objec- 
tionable on the ground of its treating the declaration either 
as framed for a breach of contract, or for a wrong. 

75. Pleas of payment and set-off, and all other pleadings 
capable of being construed distributively, shall be taken dis- 
tnibutively, and if issue is taken thereon, and so much thereof 
as shall be sufficient answer to part of the causes of action 
proved shall be found true by the jury, a verdict shall pass 
for the defendant in respect of so much of the causes of 
action as shall be answered, and for the plaintiff in respect 
of so much of the causes of action as shall not be so an- 
swered. 

76. A defendant may either traverse generally such of the 
facts contained in the declarction as might have been denied 
by one plea, or may select and traverse separately any mate- 
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rial allegation in the declaration, although it might have heen 
included in a general traverse. 

77. A plaintiff shall be at liberty to traverse the whole of TraTene of 
any plea or subsequent pleading of the defendant bv a gene- P^^ ^ *^^ 
ral denial, or, admitting some part or parts thereof to deny J SlSiilff of 
all the rest, or to deny any one or more allegations. defendant. 

78. A defendant shall be at liberty in like manner to deny Tnyene of 
the whole or part of a replication or subsequent pleading of replication or 
the plaintiff ■uMequent 

79. Either party may plead, in answer to the plea or sub- fb^^^ 
sequent pleading of his adversary, that he joins issue thereon, ' 
which joinder of issue may be as follows, or to the like effect: Jjyjf *' 

The plaintiff joins issue upon the defendant's first [4v., 
»pec\f}f%ng what or what parf] plea : 

The defendant joins issue upon the plaintiff's replication 
to the first [4'c., specifying wluU] plea : 
and such form of joinder of issue shall be deemed to be a 
denial of the substance of the plea or other subsequent plead- 
ing, and an issue thereon ; and in all cases where the plain- 
tiff's pleading is in denial of the pleading of the defendant, or 
some part of it, the plaintiff may add a joinder of issue for the 
defendant. 

80. Either party may, by leave of the court or a judge, Ab to plead- 
plead and demur to the same pleading at the same time, ^"8 and de- 
upon an affidavit by such party, or his attorney, if required JJJJ^* 
by the court or judge, to t&e effect that he is advised and 
believes that he has just ground to traverse the several mat- 
ters proposed to be traversed by him, and that the several 
matters sought to be pleaded as aforesaid by way of confes- 
sion and avoidance are respectively true in substance and in 

fact, and that he is further advised and believes that the ob- 
jections raised by such demurrer are good and valid objections 
in law, and it shall be in the discretion of the court or a 
judge to direct which issue shall be first disposed of. 

81. The plaintiff in any action may, by leave of the court Several mat- 
or a judge, plead in answer to the plea, or the subsequent *^"??J^ J* 
pleading of tne defendant, as many several matters as he shall ^^ g^^ ^^ 
think necessary to sustain his action ; and the defendant in the plead- 
any action may, bv leave of the court or a judge, plead in ings. 
answer to the declaration, or other subsequent pleading of 

the plaintiff, as many several matters as he shall think ne- 
cessary for his defence, upon an afiidavit of the party making 
such application, or his attorney, if required by the court or 
judge, to the effect that he is advised and believes that he 
has just ground to traverse the several matters proposed to 
be traversed by him, and that the several matters sought to 
be pleaded as aforesaid bv way of confession and avoidance 
are respectively true in suDstance and in fact ; provided that 
the costs of any issue, either of fact or law, shall follow the 
finding or judgment upon such issue, and be adjudged to the 
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82. No rule of court for leave to plead several matten 
shall be necessary whore a judge's order has been made for 
the' same purpose. 

8S. All objections to the pleading of several pleas, repli- 
cadons or subsequent pleadings, or several avowries or cog- 
ninnces, on the ground that they are founded on the same 
ground of answer or defence, shall be heard upon the sum- 
mons to plead several matters. 

84. The following pleas, or any two or more of them, may 
be pleaded together as of course, without leave of the court 
or a judge ; diat is to say, a plea denying any contract or 
debt alleged in the declaration ; a plea of tender as to part; 
a plea of the statute of limitations, set-off, bankruptcy of the 
ddfendant, discharge under an insolvent act, plene adminis- 
travit, plene administravit praeter, infancy, coverture, pay- 
ment, accord and satisfaction, release, not g^lty, a denial 
that the property an injury to which is complained of is the 
plaintiff's, leave and licence, son assault demense, and any 
other pleas which the judges of the said superior courts, or 
any eight or more of them, of whom the chief judges of the 
said courts shall be three, shall by any rule or order, to be 
from time to time by them made in term or vacation, order 
or direct. 

85. The signature of counsel shall not be required to any 
pleading. 

86. Except in the cases herein specifically provided for, if 
either party plead several pleas, replications, avowries, cog- 
nizances, or other pleadings, without leave of the court or a 
judge, the opposite party shall be at liberty to sign judg- 
ment ; provided that such judgment may be set aside by the 
court or a judge, upon an affidavit of merits, and such terms 
as to costs and otherwise as they or he may think fit. 

87. One new assignment only shall be pleaded to any 
number of pleas to the same cause of action ; and such new 
assignment shall be consistent with and confined by the par- 
ticulars delivered in the action, if any, and shall state that 
the plaintiff proceeds for causes of action different from all 
those which the pleas profess to justify, or for an excess over 
and above what all the defences set up in such pleas justify, 
or both. 

88. No plea, which has already been pleaded to the de- 
claration, shall be pleaded to such new assignment, except a 
plea in denial, unless by leave of the court or a judge; and 
such leave shall only be granted upon satisfactory proof that 
the repetition of such plea is essential to a trial on the 
merits. 

89. The form of a demurrer, except in the cases herein 
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specifically provided for, shall be as follows, or to the like muirer and 
efiect : Joinder in 

" The defendant, by his attorney [or * in person,' &c., or demurrer, 
'plaintiff'] says, that the declaration [or * plea,' 
&c.] is bad in substance ;" 
and in the margin thereof some substantial matter of law in- 
tended to be argued shall be stated ; and if any demurrer 
shall be delivered without such statement, or with a frivol6us 
statement, it may be set aside by tlie court or a judge, and 
leave may be given to sign judgment as for want of a plea ; 
and the form of a joinder in demurrer shall be as follows, or 
to the like effect : 

" The plaintiff [or * defendant'] says that the declaration 
[or * plea,' &c.] is good in substance." 

90. Where an amendment of any pleading is allowed, no Time for 
new notice to plead thereto shall be necessary ; but the op- Pjeading 
posite party shall be bound to plead to the amended plead- nientf™ ' 
ing within the time specified in the original notice to plead, 

or within two days after amendment, whichever shall last 
expire, unless otherwise ordered by the court or a judge ; and 
in case the amended pleading has been pleaded to before 
amendment, and is not pleaded to de novo within two days 
after amendment, or within such other time as the court or a 
judge shall allow, the pleadings originally pleaded thereto 
shall stand and be considered as pleaded in answer to such 
amended pleading. 

And whereas it is desirable that examples should be given Example* of 
of the statements of causes of action, and of forms of Pleading, 
pleading: be it enacted as follows: 

91. The forms contained in the Schedule (B.) to this act Forms in 
annexed shall be sufficient, and those and the like forms schedule 
may be used, with such modifications as may be necessary to ^^p^ 
meet the facts of the case ; but nothing herein contained shall 
render it erroneous or irregular to depart firom the letter of 

such forms, so long as the substance is expressed without 
prolixity. 

And with respect to judgment by default, and the mode of Judgment by 
ascertaining the amount to be recovered thereupon, J>efault,and 
be it enacted as follows : A^ntTJ*be 

92. No rule to compute shall be necessary or used ; but recovered. 

nothing in this act contained shall invalidate any proceed- 

ings already taken or to be taken by reason of any rule to Rule to corn- 
compute made, or applied for, before the conunencement of P^*®*^>0" 

••« • _ . iisneci. 

this act. 

93. In actions where the plaintiff seeks to recover a debt Judgment by 
or liquidated demand in money, judgment by default shall be f^^}^^ ^®' 

^^^ demands 

final. 
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94. In actions in which it shall appear to the court or a 
judge that the amount of damages sought to be recovered by 
the plaintiff is substantially a matter of calculation, it shaU 
not be necessary to issue a writ of inquiiy, but the court or 
a judge may direct that the amount, for which final judgment 
is to be signed, shall be ascertained by one of the masters of 
the said court ; and the attendance of witnesses and the pro- 
duction of documents before such master may be compelled 
by subpoena, in the same manner as before a jury upon a 
writ of inquiry ; and it shall be lawful for such master to ad- 
journ the inquiry from time to time, as occasion may require; 
and the master shall indorse upon the rule or order for re- 
ferring the amount of damages to him, the amount found by 
him, and shall deliver the rule or order, with such indorse- 
ment to the plaintiff; and such and the like proceedings may 
thereupon be had as to taxation of costs, signing judgment, 
and otnerwise, as upon the finding of a jury upon a writ of 
inquiry. 

95. In all actions where the plaintiff recovers a sum of 
money, the amount to which he is entitled may be awarded 
to him by the judgment generally, without any distinction 
being therein made as to whether such sum is recovered by 
way of a debt or damages. 

96. Nothing in this act contained shall in any way affect 
the provisions of a certain act of parliament passed in the 
session of parliament holden in the eighth and ninth years 
of the reign of his majesty King William the Third, intituled 
" An Act for the better preventing frivolous and vexatious 
Suits," as to the assignment or suggestion of breaches, or as 
to judgment for a penalty as a security for damages in respect 
of further breaches. 

And with respect to notice of trial and inquiry, and coun- 
termand thereof, be it enacted as follows : 

97. Ten days notice of trial or inquiry shall be given, and 
shall be sufficient in all cases, whether at bar or nisi prius, 
in town or country, unless otherwise ordered by the court or 
a judge. 

98. A countermand of notice of trial shall be griven four 
da]^ before the time mentioned in the notice of trial, unless 
short notice of trial has been given, and then two days before 
the time mentioned in the notice of trial, unless otherwise 
ordered by the court or a judge, or by consent. 

99. A rule for costs of the day for not proceeding to trial 
pursuant to notice, or not countermanding in sufficient time, 
may be drawn up on affidavit, without motion. 

And with respect to judgment for default in not proceeding 
to trial, be it enacted as follows : 

100. The act passed in the fourteenth year of the reign of 
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his Majesty King Geoirge the Second, intituled " An Act to Geo. 2, e. 17, 
prevent Inconveniences arising from Delays of Causes after aatojudg^ 
Issue joined,*' so far as the same relates to judgment as in the ^^^^ ^ f® 
case of a nonsuit, shall be and the same is hereby repealed, ^^^Sai 
except as to proceedings taken or commenced thereupon be- 
fore the commencement of this act 

101. Where any issue is or shall be joined in any cause, Proceeding 
and the plaintiff has neglected or shall neglect to bring such ^'^^"^ plain- 
issue on to be tried, that is to say, in town causes where issue has t^rSJ^? 
been or shall be joined in, or in the vacation before, any term, for the caiue to 
instance, Hilary Term, and the plaintiff has neglected or shall be tried, 
neglect to bring the issue on to be tried during or before the 
following term and vacation, for instance, Easter Term and 
Vacation, and in country causes where issue has been or shall 

be joined in, or in the vacation before, Hilary or Trinity Term, 
and the plaintiff has neglected or shall neglect to bring the 
issue on to be tried at or before the second assizes following 
such term, or if issue has been or shall be joined in, or in the 
vacation before, Easter or Michaelmas Term, then, if the 
plaintiff has neglected or shall neglect to bring the issue on 
to be tried at or before the first assizes after such term, whe- 
ther the plaintiff shall in the meantime have given notice of 
trial or not, the defendant may give twenty days' notice to the 
plaintiff to bring the issue on to be tried at the sittings or 
assizes, as the case may be, next after the expiration oi the 
notice ; and if the plaintiff afterwards neglects to give notice 
of trial for such sittings or assizes, or to proceed to trial in 
pursuance of the said notice given by the defendant, the de- 
fendant may suggest on the record that the plaintiff has failed 
to proceed to trial, although duly required so to do, (which 
su^estion shall not be traversable, but only be subject to be 
set aside if untrue,) and may sign judgment for his costs ; 
provided that the court or a judge shall have power to extend 
the time for proceeding to trial, with or without terms. 

And with respect to the nisi prius record, be it enacted as Sleord!* 
follows : ' 

102. The record of nisi prius shall not be sealed or passed, Nisi Mus 
but may be delivered to the proper officer of the court in S^J^^^ 
which the cause is to be tried, to be by him entered as at pre- or paraed. 
sent, and remain until disposed o£ 

103. Records of the superior courts of common law shall J'^^^S^n-i. 
be brought to trial and entered and disposed of in the counties tine. **^^*^ 
palatine in the same manner as in other counties. 

And with respect to juries and jury process, be it enacted jur^'proceu. 
as follows : 

104?. The several writs of venire facias juratorest and die- '^ process 
iringas juratores, or habeas corpora juratorumy and the entry *^"***®d. 
jurata ponitur in respectUf shall no longer be necessary or 
used. 
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105. The precept issued by the judges of assize to Ae 
sheriff to summon jurors for the assizes shall direct that the 
jurors be summoned for the trial of all issues, whether civil 
or criminal, which may come on for trial at the assizes ; and 
the jurors shall thereupon be summoned in like manner as at 
present. 

106. A printed panel of the jurors summoned shall, seTen 
days before the commission day, be made by the sheriff, and 
kept in the office for inspection ; and a printed copy of such 
panel shall be delivered by the sheriff to any party requiring 
the same, on payment of one shilling ; and such copy shall 
be annexed to the nisi prius record. 

107. The sheriffs of London and Middlesex respectively 
shall, pursuant to a precept under the hand of a judge of any 
of the said superior courts, and without any other authcxity, 
summon a sutiicient number of common jurors for the trial 
of all issues in the superior courts of common law, in like 
manner as before this act ; and seven days before the first day 
of each sittings a printed panel of the jurors so summoned for 
the trial of causes at such sittings shall be made by such 
sheriffs, and kept in their ofiices for public inspection ; and 
a printed copy of such panel shall be delivered by the said 
sheriffs to any party requiring the same on payment of one 
shilling; and such copy shall be annexed to the nisi prius 
record ; and the said precept shall and may be in like form 
as the precept issued by the judges of assize, and one thereof 
shall suffice for each term, and for all the superior courts ; and 
it shall be the duty of the sheriffs respectively to apply for and 
procure such precept to be issued in sufficient time before each 
term to enable them to siunmon the jurors in manner aforesaid ; 
and it shall be lawful for the several courts, or any judge 
thereof, at any time to issue such precept or precepts to sum- 
mon jurors for disposing of the business pending in such 
courts, and to direct the time and place for which such junnrs 
shall be summoned, and all such other matters as to such 
judge shall seenf requisite. 

108. The precept issued by the judges of assize as afore- 
said shall direct the sheriff to summon a sufficient number of 
special jurymen, to be mentioned therein, not exceeding forty* 
eight in all, to try the special jury causes at the assizes ; and 
the persons summoned in pursuance of such precept shall be 
the jury for trying the special jury causes at die assizes, sub- 
ject to such right of chsdlenge as the parties are now by law 
entitled to ; and a printed panel of the special jurors so sum- 
moned shall be made, kept, delivered, and annexed to the 
nisi prius record, in like time and mannw and upon the same 
terms as hereinbefore provided with reference to the panel of 
common jurors ; and upon the trial the special jury shall be 
balloted for, and called in the order in which they sliall be 
drawn firom the box, in the same manner as common jurors ; 
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Provided that the court or a judge, in such case as they or he 
may think fit, may order that a special jury he struck accord- 
ing to the present practice, and such order shall he a sufficient 
warrant for striking such special jury, and making a pand 
thereof for the trial of the particular cause 

109. In any county, except London and Middlesex, the Mode of ob- 
plaintiff in any action, except replevin, shall be entitled to ^*°^|* 
have the cause tried by a special jury, upon giving notice in iS^untn?^ 
writing to the defendant, at such time as would be necessary causes, 
for a notice of trial, of his intention that the cause shall be so 

tried ; and the defendant, or plaintiff in replevin, shall be so 
entitled, on giving the like notice within the time now limited 
for obtaining a rule for a special jury : Provided that the court 
or a judge may at any time order that a cause shall be tried 
by a special jury, upon such terms as they or he shall think 
fit 

110. In London and Middlesex special jurors shall be Special juries 

nominated and reduced by and before the under-sheriff and I^J^m^w 
J ^> 1 • i>i 11 1 and Miaoie- 

secondary respectively, m like manner as by the master be- gex, hov 

fore this act, upon the application of either party entitled to struck, 
a special jury, and his obtaining a rule for such purpose ; and 
the names of the jurors so struck shall be placed upon a panel, 
which shall be delivered and annexed to the nisi prius record, 
in like manner and upon the same terms as hereinbefore pro- 
vided with reference to the panel of common jurors ; and 
upon the trial the special jury shall be balloted for, and called 
in the order in which they shall be drawn firom the box, in the 
same manner as common jurors. 

111. Where the defendant in any case, or plaintiff in re- Remedy for 
plevin, gives notice of his intention to try the cause by a spe- tic^ofteiS^ 
cial jury, and the venue is in London or Middlesex, the court by special 
or a judge, if satisfied that such notice is given for the pur- jury. 
pose of delay, may order that the cause be tried by a common 

jury, or make such other order as to the trial of the cause as 
such court or judge shall think fit 

112. Where notice has been griven to try by special jury, ^°H^^^ 
either party may, six days before the first day of the sittings Jy^specuil^ 
in London or Middlesex, or adjournment day in London, or jury, 
commission day of the assizes, give notice to the sheriff that 

such cause is to be tried by a special jury ; and in case no 
such notice be given no special jury need be summoned or 
attend, and the cause may be tried by a common jury, unless 
otherwise ordered by the court or a judge. 

113. In all cases where notice is not given to the sheriff If special 
that the cause is to be tried by a special jury, and by reason {JJJ^* "^^ 
thereof a special jury is not summoned or does not attend, to be tried by 
the cause may be tried by a common jury, to be taken firom a common 
the panel of common jurors, in like manner as if no proceed- J^"7* 

ings had been had to try the cause by a special jury. 
w. N 
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View to be ^^^ ^ ^^^ ^ ^^ "^^ ■^^'^ ^® ftecesswy or ined, Irat, 
if ink irith- whether the view is to he had by a common or qiecial jury, it 
oat writ. shall he sufficient to obtain a rule of the court or judge's atdes, 
directing a view to be had ; and the proceedings upon the 
rule for a view shall be the same as the proeee£ng8 hereto- 
fore had under a writ of vidw; and the sheriff, upon re- 
i^est, shall deliver to either party the names of the viewers, 
and shall also return their names to the associate for the pur- 
pose of their being called as jurymen upon the trial. 
ProoeedingB ^^^ '^^ jurors contained in such panels as aforesaid shafl 
before juron be the jurors to try the causes at the assizes and sittings for 
■o returned which they shall be summoned respectively ; and all such pro- 
^e\£ act. ^c^^^RB ™^y ^ ^^ ^^^ taken before such juries in like 
manner, and with the like consequences in all respects, as be- 
fore any jury summoned in pursuance of any writ or writs of 
venire facias jwratoresf distringas juratores, or habeas corporu 
jwratorum, before this act 
Defendant's ^6. Nothing herein contained shall affect the right of a 
right to tiy, defendant to take down a cause for trial, after default by the 
^f^ *^5n* pl^JJitiff to proceed to trial, accorcting to the course and prac- 
^ pj^ ~ tice of the court ; and if records are entered for trial both by 
aeived. the plaintiff and the defendant, the defendant's record shall 

be treated as standing next in order after the plaintiff's re- 
-cord in the list of causes, and the trial of the cause shall take 
place accordingly. 



Admtuionof ^^d ^p|^th respect to the admission of documents, be it 

enacted as follows : 

AdmiMionor 117. Either party may call on the other party by notice to 
docimiests -admit any document, saving all just exceptions ; and in case 
of refusal or neglect to admit, the costs of proving the docu- 
ment shall he paid by the party so neglecting or refusing, 
whatever the result of the cause may be, unless at the trial 
the judge shall certify that the refusal to admit was reason- 
able ; and no costs of proving any document shall be allowed 
unless such notice be given, except an cases where tiie omis- 
"sion to g^ve the notice is in the opinion of the master a 
caving of expense. 
Proof of 118. An affidavit of the attorney in the cause, or his cleric, 

admiasioni. Qf ^he due signature of any admissions made in pursuance of 
such notice, and annexed to the affidavit, shall be in all eases 
sufficient evidence of such admissions. 
Proof of no- 119. An affidavit of the attorney in the cause, or his deric, 
tice^ pso- of the service of any notice to produce, in respect of which 
notice to admit shall have been given, and of the time when 
it was served, with a copy of such notice to produce *«?v»y<*j 
to such affidavit, shall be sufficient evidence of the service of 
the original of such notice, and of the time when It 
served. 



dnee. 
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And with respect to execution, be it enacted as follows : Bx eeuti on. 

ISO. A plaintiff or defendant, having obtained a verdict in Execution 
41 «aiifle tried out of tarm, shall be entitled to issue execution after trial. 
Jb fourteen days, unless .the judge who tries the cause, or 
some other judge, or the court, shall order execution to issue 
«t aa earlier or latv period, with or without tenns. 

121. It shall not 'be necessary to issue any writ directed to Ground wxili 
.the sheriff of the county in which the venue is laid, but writs 9boUtb^ 
•of execution may issue at once into any county, and be di- 
rected to and executed by the sheriff of ai^ ccMintj, whether 

a county palatine or not, without veferenee to the county in 
•vhiich (die venue is laid, and without aniy suggestion of tiie 
issuing of a prior writ into such county. 

122. All writs of every description issuing out of the supe- Writs in 
jux courts of oommon law at Westminster, to be executed in ^^li^?"^ 
.the counties palatine, shall be directed and delivered to the dineted to 
sheriffs of such counties, and executed and returned by them the sheriff. 
4o the courts out of which such writs are issued, in the same 

manner in all respects as writs are executed and returned 1^ 
the sheriffs of other counties. 

123. In every case of execution, the party entiled to exe- Expenses of 
cution may levy the poundage fees and expenses -of the exe- execution, 
fiution, over and above the sum recovered. 

124. A ¥rrit of execution issued after the commencement Writs of 
«f this act, if unexecuted, ^all not remain in force for more execution to 
than one year from the teste of such writ, unless renewed in foroe^rone 
Ihe manner herein-aft» provided ; but such writ may, at any year and to 
•time before its expiration, be renewed, by the party issuing ^ renewed 
it, for one year firom the date of such renewal, and so on from i^^^^^^essary. 
.time to time during the continuance of the renewed writ, 

either by being marked with a seal bearing the date of the 
<day, month, and vear of such renewal, (such seal to be pro* 
^ded «nd kept mr that *purpose at the office of the masters 
•of the court out of which such writ issued,) or by such party 
^vinga written notice of renewal to such sheriff, signed by 
ihe party or his attorney, and bearing the like seal of the 
court ; and a writ of execution so renewed shall have effect 
and be entitled to {niori^, according to the time of the origi- 
joal delivery thereofl 

125. The production of a writ of execution, or of the notice Production 
renewing 'the same, purporting to be marked with such seal, °j^^^v^ 
showing the same to have been renewed accopdii^ to this act, deoMofj*. 
shall be sufficient evidence of its having been so renewed. newaL 

126. A written order under the hand of the attorney in the Sheriff or 
.causci, by whom anv writ of c^uom ad sati^faokndwm shall ^^f^ °^*3r 
bave been issued, shall. justify the sheriff, gaoler, or person pji^onefby 
in whose custody the .parly may be under such writ, m dis- authority of 
«haigingauch party, unless the party for whom such attorney attorney in 
professes to act shall have given written notice to the con- ^^® cause, 
trary to such sheriff, gaoler, or person in whose custody t^ 

n2 
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opposite party may be; but such discharge shall not be a 
satisfaction of the debt, unless made by the authority of the 
creditor; and nothing herein contained shall justify any 
attorney in giving such order for discharge without the con- 
sent of his client 

127. It shall not be necessary in any case to sue out a 
writ of habetu corpus ad satirfcukendum to charge in execu- 
tion a person already in the prison of the court, but such 
person may be so charged in execution by a judge's order 
made upon affidavit that judgment has been signed and is 
not satisfied ; and the service of such order upon the keeper 
of the prison for the time being shall have the effect of a 
detainer. 
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And with respect to proceedings for the revival of judg- 
ments and other proceedings by and against persons 
not parties to the record, be it enacted as follows : 

128. During the lives of the parties to a judgment, or 
those of them during whose lives execution may at present 
issue within a year and a day without a scire faciaSf and 
within six years from the recovery of the judgment, execution 
may issue without a revival of the judgment 

129. In cases where it shall become necessary to revive a 
judgment by reason either of lapse of time, or of a change, 
by death or otherwise, of the parties entitled or liable to 
execution, the party alleging himself to be entitled to execu- 
tion may either sue out a writ of revivor in the form herein- 
after mentioned, or apply to the court or a judge for leave to 
enter a suggestion upon the roll, to the effect that it mani- 
festly appears to the court that such party is entitled to have 
execution of the judgment and to issue execution thereupon ; 
such leave to be granted by the court or a judge upon a rule 
to show cause or a summons, to be served according to the 
present practice, or in such other manner as such court or 
judge may direct, and which rule or summons may be in the 
form contained in the Schedule (A.) to this act annexed, 
marked No. 7, or to the like effect 

ISO. Upon such application, in case it manifestly appears 
that the party making the same is entitled to execution, the 
court or judge shall allow such suggestion as aforesaid to be 
entered in the form contained in the Schedule (A.) to this 
act annexed, marked No. 8, or to the like effect, and execu- 
tion to issue thereupon, and shall order whether or not the 
costs of such application shall be paid to the party making 
the same ; and in case it does not manifestly so appear, the 
court or judge shall dischai^e the rule or dismiss the sum- 
mons with or without costs : provided nevertheless, that in 
such last-mentioned case the party making such application 
shall be at liberty to proceed by writ of revivor or action upon 
•the judgment 
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131. The writ of revivor shall be directed to the party Writ of ze- 
called upon to show cause why execution should not be vivor, and 
awarded^ and shall bear teste on the day of its issuing ; and, S[JJf^^°** 
after reciting the reason why such writ has become necessary, 

it shall call upon the party, to whom it is directed, to appear, 
within eight days after service thereof, in the court out of 
which it issues, to show cause why the party at whose in- 
stance such writ has been issued should not have execution 
against the party to whom such writ is directed, and it shall 
give notice that, in default of appearance, the party issuing 
such writ may proceed to execution ; and such writ may be 
in the form contained in the Schedule (A.) to this act an- 
nexed, marked No. 9, or to the like effect, and may be served 
in any county, and otherwise proceeded upon, whether in 
term or vacation, in the same manner as a writ of summons ; 
and the venue in a declaration upon such writ may be laid in 
any county; and the pleadings and proceedings thereupon, 
and the rights of the parties respectively to costs, shall be the 
same as in an ordinary action. 

132. All writs of scire facias issued out of any of the supe- Writs of 
rior courts of law at Westminster against bail on a recogni- scire facias 
zance ; ad audiendum errores ; against members of a joint ^ Jetested** 
stock company or other body, upon a judgment recorded directed, and 
against a public officer or other person sued as representing proceeded 
such company or body, or against such company or body "P*''^ ^ ^^** 
itself; by or against a husband to have execution of a judg- ""*""*'• 
ment for or against a wife ; for restitution after a reversal 

in error ; upon a suggestion of further breaches after judg- 
ment for any penal sum, pursuant to the statute passed in 
the session holden in the eighth and ninth years of the reign 
of King William the Third, intituled " An Act for the better 
preventing frivolous and vexatious Suits;" or for recovery 
of la d taken under an elegit^ shall be tested, directed, and 
proceeded upon, in like manner as writs of revivor. 

133. Notice in writing to the plaintiff, his attorney or Appearance 
agent, shall be sufficient appearance to a writ of revivor. ^ Y'** **' 

134. A writ of revivor to revive a judgment less than ten ^^ ^®'* 

years old shall be allowed without any rule or order ; if more ^ *®i?'* ® 

than ten years old, not without a rule of court or a judge's revivor upon 

order ; nor, if more than fifteen, without a rule to show judgment 

cause. ™®" *^""' 

ten yean 

And with respect to the effect of death, marriage and bank- * 

ruptcy upon the proceedings in an action, be it en- MarHagsand 
acted as follows : Bankruptcff, 

135. The death of a plaintiff or defendant shall not cause 

the action to abate, but it may be continued as herein-after ^^a{^°^y 
mentioned. death. 

136. If there be two or more plaintiffs or defendants, and proceedings 
one or more of them should die, if the cause of such action ia case of 
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shall sumve to the mirvivingp plaintiff' or plaintiSs, or agnnst 
the surviving defendant or defencEKnts, the action shall not he 
thereby abated; but such death being suggested upon die 
record, the action shaU proceed at the suit of the surviving 
plaintiff or plainti& against the surviving defendant or de^ 
fendants. 

¥37. In case of the death of a sole plaintiff or sote- surriv-^ 
ing plaintiff, the legal representative of such plaintiff may, 
bj leave of the court or a judge, enter a suggestion of the 
death, and that he is such legal representative, and the action 
shall thereupon proceed ; and, if such suggestion be made 
before the trifd, the truth of the suggestion shall be tried 
thereat, together with the title of deceased phdntiff, and such 
judgment shidl follow upon the verdict in favour of or against 
the person making such suggestion, as if sudt person were 
originally the plaintiffl 

138. In case of the death of a sole defendant or selesW' 
viving defendant, where the action survives, the plaintiff may 
make a suggestion, either in any of the pleadings, if the cause 
has not arrived at issue, or in a copy of the issue, if k has^so 
arrived, of the death, and that a person named therein is the 
executor or administrator of the deceased; and may there' 
upon serve such executor or administrator with a copy of the 
writ and suggestion, and with a notice, signed by the plaintiff 
or his attorney, requiring such executor or administrator to- 
appear within eight da^ after service of the notice^ inclusive 
M the day of such service, and that in default of his so* doing 
the plaintiff may sign Judgment against him as such executor 
or administrator ; and the same proceedings may be had and 
taken in case of nonappearance after such notice, as upon a 
writ agailnst such executor or administrator in respect of the 
cause for which the action was brought ; and in case no plead- 
ings have taken place before the death, the suggestion shall 
form part of the declaration, and the declaration and sugves* 
tion may be served togfether, and the new defendant ^Mdl 

Elead thereto at the same time; and in case the plaintiff shall 
ave declared, but the defendant shall not have pleaded before 
the dest^, the new diefendant shaU plead at the same time to 
the declaration and suggestion; and in case the defendant 
shall have pleaded befere the death, the new defendant shaU 
be at liberty to plead to the suggestion, only by way of denial, 
or such plea as may be appropriate to and rendered necessary 
by his character of executor or administrator, unless, by leave 
of the court or a judge, he should be permitted to plead fresh 
matter in answer to the declaration ; and in ease the defendant 
shall have pleaded before the death, but the pleadings shall 
not have amved at isMie, the new defendant, besides pleading 
to the suggestion, shall continue the pleadings to issue in the 
same manner as the deceased might have done, and the plead- 
ings upon the declaration and the pleadings upon the suggest 
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tion shall be tried together ; and in oaae the plaintiff shall 
recover, he shall be entitled to the like judgment in respect 
of the debt or sum sought to be recoTered and in respect of 
the coatA prior to the suggestion, and in respect of the costs 
of the suggestion and sulMequent thereto, he shall be entitled 
to the like judgment as in an action originally commenced 
agminst the executor or administrator. 

139. The death of either party between the verdict and the Death be- 
jud^pneut, shall not hereafter be alleged for error, so as such ^jJ^gQ^"' 
judgment be entered within two terms after such verdict. judgment. 

140. If the plaintiff in any action happen to die after an Proceedings 
interlocutory judgement and before the final judgment obtained in case of 
therein, the said action shall not abate by reason thereof, if f^^^Jj?" 
such action might be originally prosecuted or maintained by ^^^ ^^^ 
the executor or administrator of such plaintiff; and if the before final 
defendftnt die after such interlocutory judgment and before Judgment, 
final judgment therein obtained, the said action shall not 

abate, if such action might be originally prosecuted or main- 
tained against the executor or administrator of such defendant ; 
and the plaintiff, or if he be dead after such interlocutory 
judgment, his executors or administrators, shall and may have 
a writ of revivor, in the form contained in the schedule (A.) 
to this act annexed, marked No. 9, er to the like effect, against 
the defendant, if Uvin^ after such interlocutory judgment, of 
if he be dead, then against his executors or administrators, to 
show cause why damages in such action should not be assessed 
and recovered by him or them ; and if such defendant, his 
executors or administrators, shall appear at the return of such 
writ, and not show or allege any matter sufficient to arrest the 
final judgment, or shall make default, a writ of inquiry of 
damages shall be thereupon awarded, or the amount, for which 
final judgment is to be signed, shall be referred to one of the 
masters, as hereinbefore provided ; and upon the return of the 
writ, or delivery of the order with the amount indorsed thereon 
to the plaintiff, his executors or administratcHS, judgment final 
shall be given for the said plaintiff, his executors or admini»« 
trators, prosecuting such writ of revivor, against such de- 
fendant, his executors or administrat<Hrs respectively. 

141. The marriage of a woman plaintiff or defendant shall Marriage 
not cause the action to abate, but the action may, notwith- not to abate 
standing, be proceeded with to judgment ; and such judgment 

may be executed against the wife alone, or, by suggestion or 
writ of revivor pursuant to this act, judgment may be obtained 
gainst the husband and wife, and execution issue thereon ; 
and in case of a judgment for the wife, execution may be 
issued thereupon by the authority of the husband without any 
writ of revivor or suggestion ; and if in any such action the 
wife shall sue or defend by attorney appointed by her when 
sole, such attorney shall have authority to continue the action 
or defence, unless such authority be countermanded by tiie 
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husband, and the attorney changed according to the practice 
of the court 

142. The bankruptcy or insolvency of the plaintiff in any 
action, which the assignees might maintain for the benefit of 
the creditors, shall not be pleaded in bar to such action, unless 
the assignees shall decline to continue, and give security for 
abate action, the costs thereof, upon a judge's order to be obtained for that 
purpose, within such reasonable time as the judge may order, 
but the proceedings may be stayed until such election is nuide; 
and in case the assignees neglect or refuse to continue the 
action, and give such security within the time limited by the 
order, the defendant may, within eight days after such neglect 
or refusal, plead the bankruptcy. 
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And with respect to the proceedings upon motions to arrest 
the judgment, and for judgment non obstante veredicto, 
be it enacted as follows : 

143. Upon any motion made in arrest of judgment, or to 
enter an arrest of judgment, pursuant to the statute passed in 
the first year of his late majesty King William the Fourth, 
intituled *' An Act for the more speedy Judgment and Execu- 
tion in Actions brought in His Majesty's Courts of Law at 
Westminster, aiid in the Court of Conmion Pleas of the 
County Palatine of Lancaster, and for amending the Law as 
to Ju(]^^ent on a Cognovit actionem in Cases of Bankruptcy," 
or for judgment non obstante veredicto t by reason of the non- 
averment of some alleged material fact or facts or material 
allegation, or other cause, the party, whose pleading is alleged 
or adjudged to be therein defective, may, by leave of the 
court, suggest the existence of the omitted fact or facts, or 
other matter, which, if true, would remedy the alleged defect; 
and such suggestion may be pleaded to by the opposite party 
within eight days after notice thereof, or such further time as 
the court or a judge may allow ; and the proceedings for trial 
of any issues joined upon such pleadings shall be the same as 
in an ordinary action. 

144. If the fact or facts suggested be admitted, or found to 
be true, the party suggesting shall be entitled to such judg- 
ment as he would have been entitled to, if such fact or facts 
or allegations had been originally stated in such pleading, and 
proved or admitted on the trial, together with the costs of, and 
occasioned by, the suggestion and proceedings thereon ; but if 
such fact or facts be found untrue, the opposite party shall be 
entitled to his costs of, and occasioned by, the suggestion and 
proceedings thereon, in addition to any other costs to which 
he may be entitled. 

145. Upon an arrest of judgpoient, or judgment non obstante 
veredicto, the court shall adjudge to the party, against whom 
such judgment is given, the costs occasioned by the trial of 
any issues of fact, arising out of the pleading for defect of 
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which such judgment is giren, upon which such party shall 
have succeeded ; and such costs shall be set off against any 
money or costs adjudged to the opposite party, and execution 
may issue for the balance, if any. 

And with respect to proceedings in error, be it enacted as Brror. 
follows: 

146. No judgment in any cause shall be reversed or avoided ^inoT to be 
for any error or defect therein, unless error be commenced, or ^JJJ^gix 
brought and prosecuted with effect, within six years after such yean, 
judgment signed or entered of record. 

147. If any person that is or shall be entitled to bring Proviso for 
error as aforesaid is or shall be, at the time of such title dMabilittos. 
accrued, within the age of twenty-one years, feme covert^ rum 

eonqnts mmHs, or beyond the seas, then such person shall be 
at liberty to bring error as aforesaid, so as such person com- 
mences, or brings and prosecutes the same with effect, within 
six years after coming to or being of full age, discovert, of 
sound memory, or return from beyond the seas ; and if the 
opposite party shall, at the time of the judgment signed or 
entered of record, be beyond the seas, then error may be 
brought, provided the proceedings be commenced and prose- 
cuted with effect within six years after the return of such party 
from beyond seas. 

148. A writ of error shall not be necessary or used in any Writ of 
cause, and the proceeding to error shall be a step in the cause, 5^L**®" 
and shall be taken in manner hereinafter mentioned; but 
nothing in this act contained shall invalidate any proceedings 
already taken or to be taken by reason of any writ of error 
issued before the commencement of this act 

149. Either party alleging error in law may deliver to one J*'*^®? ^ ^^ 
of the masters of the court a memorandum in writing, in the ^^ wougnt. 
form contained in the schedule (A.) to this act annexed, 

marked Na 10, or to the like effect, entitled in the court and 
cause, and signed by the party or his attorney, alleging that 
there is error in law in the record and proceedings ; where- 
upon the master shall file such memorandmn, and deliver to 
the party lodging the same a note of the receipt thereof; and 
a copy of such note, together with a statement of the groimds 
of error intended to be argued, may be served on the opposite 
j^ty or his attorney. 

150. Proceedings in error in law shall be deemed a super- Error not 
sedeas of execution from the time of the service of the copy Sff JSriceof 
of such note, together with the statement of the grounds of the copy of 
error intended to be argued, until default in putting in bail, the note and 
or an affirmance of the judgment, or discontinuance of the grounds of 
proceedings in error, or until the proceedings in error shall be ®"®'' 
otherwise disposed of without a reversal of the judgment: 
provided always, that if the grounds of error shall appear to 

n5 . ^ 
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k* friToloas, the court or a judge upon ammioiia vaaof ovAer 
execution to Iwue. 

15 L Upon any judgment hereafter to be given in any oC 
the said superior courts of conunon law in any aedoi^ execu- 
tion shall not be stayed or delayed by proceedings in enori or 
mtpertedeaa thereupon, without tiie special cider of the court 
or a judge, unless the person in whose name such proceedings 
in error be brought, with two» or, by leave of the court or a 
judge, more than two sufficient sureties, such as the court 
(wherein such judgment is or shall be given) or a judge shall 
allow of, shall, within four clear days i^er lodging the aaemo- 
randura alleging error, or after the signing of the judgment, 
whichever shall last happen, or before execution executed, be 
bound unto the party for whom any such judgment is or shall 
be given, by recognizance to be acknowledged in the same 
court, in double tiie sum adjudged to be recovered by the 
■aid judgment, (except in caae of a penalty, and in case of a 
penalty in double the sum really due, and double the costs,) 
to prosecute the proceedings in error with effect, and also to 
satisfy and pay (if the said judgment be affirmed, or the pro- 
ceedings in error be discontinued by the plaintiff therran,) all 
and singular the sum or sums of money and costs adjudged or 
to be adjudged upon the former judgment, and all costs and 
damages to be sdso awarded for the delaying of execution, 
and shall give notice thereof to the defendant in error, or his 
attorney. 

152. The assignment of and joinder in error in law shall 
not be necessary or used, and, instead thereof, a suggestion to 
the effect that error is alleged by the one party and denied by 

to Skm? *^® ®*^®^» ^^y ^® entered on the judgment roll in the form 
contained in schedule (A.) to this act annexed, marked Nok 11, 
or to the like effect : provided that in case the defendant in 
error intends to rely upon the proceeding in error being haired 
by lapse of time, or by release of error, or other like matter of 
fact, he may give four days vrritten notice to the plaintiff in 
error to assign error as heretofore, instead of entering the sug- 
gestion $ and he diall, within eight days, plead thereto the 
bar by lapse of time, or release of error, or other like matter 
of fact ; and thereupon such proceedings may be had as here- 
tofore. 

153. The roll shall be made up, and the suggestion last 
m adenp and aforesaid entered by tiie plaintiff in error within ten days after 
suggMtioa ^g service of the note of the receipt of the memarandum 

alleging error, or within such other time as the court or a 

judge may order ; and in default thereof, or of assignment of 

error in eases where an assignment is required, the defendant 

in error, his executors or adminislratort, shall be at liberty to 

tign judgment of non-pros. 

Error 154. In case error be brought upon a judgment given 

brought by against several persons, and one or some only shall proceed 
oneoxMveral 
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in enrar, the mcmoraiMlum alleging error, and the note of the pesMiu 
receipt of siich memorandum, shall state the names of the fJ^^J^t*'"^ 
persons hy whom the proceedings are taken ; and in case the iuu been 
o&er persons, against whom judgment has been given, decline gkftn. 
to Join in the ]»oceedmgs in error, the same may be continued, 
and the suggestion last aforesaid entered, stating the persons 
by whom the proceedings are brought, without any summons 
and severance, or if such other persons elect to join, then the 
suggestion shall state them to be, and thev shall be deemed as 
plaintiffs in error, although not mentioned as such in the pre-^ 
vious proceedings. 

155. Upon such suggestion of error alleged and denied Judgment 
being entered, the eause may be set down for argument in the roll to be 
court of error in the manner heretofore used ; and the judg- courtiMfceiid 
ment roll shall, without any writ or return, be brought by the of tnuMoript. 
masto: into the court of error in the Exchequer Chamber, be- 
fore the justices, or justices and barons, as the case may be, 
of the other two superior courts of common law, on the day of 
its sitting, at such time as the judges shall appoint, either in 
term or in vacation ; or if the proceedings in error be before 
the high court of parliament, tnen before the high court of 
parliament, before or at the time of its sitting ; and the court 
of error shall and may thereupon review the proceedings, and 
give judgment as they shall be advised thereon; and such 
procesedings and judgment, as altered or affirmed, shall be 
entered on the original record ; and such further proceedings 
as may be necessary thereon shall be awarded by the court in 
which the original judgment was given. 

156L Courts of error shall have power to quash the pro- JuriBdiction 
ceedings in error in all cases in which error does not lie, or «' courts of 
where they are taken against good faith, or in any case in the^p^^d- 
which proceedings in error might heretofore have been quashed in^. 
by such courts ; and such courts shall in all respects have such 
jurisdiction over the proceedings as over the proceedings in 
&TOT commenced by writ of error. 

157. Courts of error shall in all cases have power to give Court of 
suck judgment and award such process, as the court from enortohave 
which error is brought ought to have done, without regard to ^Si^oui? 
the party alleging error. below. 

158. cither party alleging error in fact may deliver to one Proceedings 
of the masters of the court a memorandum in writing, in the in error in 
form contained in the schedule (A.) to this act aimexed, marked fact. 

No. 12, or to the like effect, intitided in the court and cause, 
and signed by the party or his attorney, alleging that there is 
error in fact in the proceedings, together with an affidavit of 
die matter of fact in which the alleged error consists ; where- 
upon the master shaU file such memorandum and affidavit, 
and deliver to the party lodging the same a note of the receipt 
therec^; and a copy of such note and affidavit may be served 
or the opposite party or his attorney ; and such service shall 
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have the same effect, and the same prooeedinfj^ may be bad 
thereafter as heretofore had after the senrice of the mle fir 
allowance of a writ of error in tact, 

169, The plaintiff in error, whether in het or law, sbsJL be 
at liberty to discontinue his proceedings by giving to tbe de- 
fendant m error a notice, headed in the court and came, smd 
signed by the plaintiff in error or his attorney, stating tint be 
discontinues such proceedii^ ; and thereupon the defendant 
in error may sign judgment for the costs of^ and oocaaumed 
by, the proceedings in error, and may proceed upon the judg- 
ment on which the error was brought. 

160. The defendant in error, whether in fact or law, aliall 
be at liberty to confess error, and consent to the revetaal of 
the judgment, by giving to the plaintiff in enor a ncvtice, 
headed in the court and cause, and signed by die defendant 
in error or his attorney, stating that he coiffesses the error, 
and consents to the reversal of the judgment ; and thereapoa 
the plaintiff in error shall be entitled to and may forthwith 
sign a judgment of reversal 

161. The death of a plaintiff in error after 8ervi<;e oi the 
note of the receipt of the memorandum alleging error, with a 
statement of the grounds of error, shall not cause die pro- 
ceedings to abate, but they may be continued as hereinafter 
mentioned. 

162. In case of the death of one of several plaintiff in error, 
a suggestion may be made of the death, which suggestion shall 
not be traversable, but shall only be subject to be set asde if 
untrue, and the proceedings may be thereupon continued at 
the suit of, and against the surviving plaintiff in error, as if 
he were the sole plaintiff. 

163. In case of the death of a sole plaintiff or of several 
plaintiffs in error, the legal representative of such plaintiff or 
of the surviving plaintiff may, by leave of the court or a judge, 
enter a suggestion of the death, and that he is such legal re- 
presentative, which suggestion shall not be traversable, but 
shall only be subject to be set aside if untrue, and the pro- 
ceedings may thereupon be continued at the suit of, and 
against such legal representative as the plaintiff in error ; and 
if no such suggestion shall be made, the defendant in error 
may proceed to an affirmance of the judgment according to 
the practice of the court, or take such other proceedings 
thereupon as he may be entitled to. 

164. The death of a defendant in error shall not cause the 
proceedings to abate, but they may be continued as herein- 
after mentioned. 

165. In case of the death of one of several defendants in 
error, a suggestion may be made of the death, which sugges- 
tion shall not be traversable, but only be subject to be set 
aside if untrue, and the proceedings may be continued against 
the surviving defendant. 
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166. In case of the death of a sole defendant or of all the Proceedinn 
defendants in error, the plaintiff in error may proceed upon ?J*®°i^j 
giving ten days notice of the proceedings in error, and of his fendant wof 
intention to continue the same, to the representatives of the all the de- 
deceased defendants, or if no such notice can be given, then, f<Bndanta In 
by leave of the court or a judge, upon giving such notice to *"*'• 

the parties interested as he or they may direct 

167. The marriage of a woman, plaintiff or defendant in Marriage 
error, shall not abate the proceedings in error, but the same SjlJ^J^** 
may be continued in like manner as hereinbefore provided 1^ error. ^ 
with reference to the continuance of an action after marriage. 

And with respect to the action of ejectment, be it enacted ejectment. 
as follows : 

168. Instead of the present proceeding by ejectment, a J^ectment 
writ shall be issued, directed to the persons in possession by J° ^1?/°^*^* 
name, and to all persons entitled to defend the possession of ^ 

the property claimed, which property shall be described in 
the writ with reasonable certainty. 

169. The writ shall state the names of all the persons in Form and 
whom the title is alleged to be, and command the persons, to ^*H?*j?° ®J. 
whom it is directed, to appear, within sixteen days after ser- ^.^ ^^ 
vice thereof, in the court from which it is issued, to defend 

the possession of the property sued for, or such part thereof 
as they may think fit, and it shall contain a notice that in 
default of appearance they will be turned out of possession ; 
and the writ shall bear teste of the day on which it is issued, 
and shall be in force for three months, and shall be in the 
form contained in the Schedule (A.) to this act annexed, 
marked No. 13, or to the like effect; and the name and 
abode of the attorney issuing the same, or, if no attorney, tfaie 
name and residence of the party shall be indorsed thereon, in 
like manner as herein-before enacted with reference to the 
indorsements on a writ of summons in a personal action ; and 
the same proceedings may be had to ascertain whether the 
writ was issued by the authority of the attorney whose name 
was indorsed thereon, and who and what the claimants are, 
and their abode, and as to staying the proceedings upon writs 
issued without authority, as in the case of writs in personal 
actions. 

170. The writ shall be served in the same manner as an Service of 
ejectment has heretofore been served, or in such manner as ^"it of eject- 
the court or a judge shall order, and in case of vacant pos- °^^ ' 
session, by posting a copy thereof upon the door of the 
dwellinghouse or other conspicuous part of the property. 

171. The persons named as defendants in such writ, or Appearance 
either of them, shall be allowed to appear within the time of persons 
appointed. n^iedlnthe 

172. Any other person not named in such writ shall, by . 

leave of the court or a judge, be allowed to appear and de- ofSS»^»^ 

not named. 
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tend, on- filing an affidavit showing that he is in posseisioa of 
the land either hy himself or his tenant 

173. Any person appearing to defend a» landlord in re- 
spect of property, whereof he is in possession only by his 
tenant, shall state in his appearance that he appears as land- 
lord ; and such person shall be at liberty to set up any de- 
fence which a landlord appearing in an action of ejectment 
has heretofore been allowed to set up, and no other. 

174. Any person appearing to such writ shall be at liberty 
to limit his defence to a part ovly of the property mentioned 
in the writ, describing that part with reasonable certainty in 
a notice intituled in the court and cause, and signed by the 
party appearing or his attorney; such notice to be served 
within four days after appearance upon the attorney whose 
name is indorsed on the writ, if any, and if none, then to be 
filed in the master's office ; and an appearance without such 
notice confining the defence to part, shall be deemed an ap- 
pearance to defend for the whole. 

175. Want of ** reasonable certainty" in the description 
of the property, or part of it, in the writ or notice, shall not 
nullify them, but shaU only be ground for an application to a 
judge for better particulars of the land claimed or defended, 
which a judge shall have power to give in all cases. 

176. The court or a judge shall have power to strike ont 
or confine appearances and defences set up by persons not in 
possession by themselves or their tenants. 

177. In case no appearance shall be entered into within 
the time appointed, or if an appearance be entered, but the 
defence be limited to part only, the plaintiffs shall be at 
liberty to sign a judgment that the parson whose title is as- 
serted in the writ shall recover possession of the land, or of 
the part thereof to which the defence does not apply ; which 
judgment, if for all, may be in the form contained in the 
Schedule (A.) to this act annexed, marked No. 14, <Mr to the 
like effect, and if fbr part, may be in the form contained in 
the Schedule (A.) to this act annexed, marked No. 15, or to 
the like effect. 

178. In case an appearance shall be entered, an issue may 
at once be'made up, without any pleadings, by the claimants 
or their attorney, setting forth the writ, and stating the fact of 
the appearance, with its date, and the notice limiting the 
defence, if any, of each of the persons appearing, so that it 
may appear for what defence is made, and directing the she- 
riff to summdh a jury ; and such issue, in ease defence is 
made for the whole, may be in the form contained in Sche- 
dule (A.) to this act annexed, marked No. 16, or to the like 
effect, and in case defence is made for part, may be in the 
form contained in the Schedule (A.) to this act annexed, 
marked No. 15, or to the like effect 
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179i> By consent of the paities, and by leave of a judgOi a Special caie 
special case may be stated according to the practice heretofore !?^1^ 
used. 

180. Tlie claimants may, if no special case be agreed to, Trial of 
proceed to trial upon the israe, in the same manner as in ^b^®* 
other actions ; and the particulars of the claim and defence, 

tf any, or copies thereof, shall be annexed to the record by 
the claimants ; and the question at the trial shall, except in 
the cases hereafter mentioned, be, whether the statement in 
the writ of the title of the claimants is true or false, and, if 
true, then which of the claimants is entitled, and whether to 
^e whole or part, and if to pmrt, then to which part of the 
property in question ; and the entry of the yerdict may be 
made in the form contained in the Schedule (A.) to this act 
annexed, marked No. 17, or to the like effect, with such 
modidcations as may be necessary to meet the facts. 

181. In case the title of the claimant shall appear to have Verdict when 
existed as alleged in the writ, and at the time of service {q hav?c!^ 
thereof, but it shall also appear to have expired before the pired before 
time of trial, the claimant shall, notwithstanding, be entitled trial. 

to a verdict according to the fact that he was so entitled at 
the time of bringing the action and serving the writ, and to a 
judgment for his cost of suit 

182. The court or a judge may, on the application of either Trial may be 
party, order that the trial shall take place in any county or °'?®"? *• . 
place other than that in which the venue is laid ; and such {^/J^|^ 
order being suggested on the record, the trial may be had 
accordingly. 

183. If the defendant appears, and the claimant does not Noaappear- 
appear at the trial, the claimant shall be non-suited ; and if *°** "* *^*- 
the claimant appears, and the defendant does not appear, the 
claimant shall be entitled to recover as heretofore, without 

any proof of his title. 

184. The jiMry may find a special verdict, or either party ?f^*"^ T"* 
may tender a bill of exceptions. of^eicl^ 

185. Upon a finding for the claimant, judgment may be tions. 
signed, and execution issue for the recovery of possession of judgment 
the property, or such part thereof as the j\iry shall find the upon finding 
claimant entitled to, and for costs, within such time, not ex- ^<°' claimant. 
ceeding the fifth day in term after the verdict, as the court 

or judge before whom the cause is tried shall order ; and if no 
such order be made, then on the fifth day in term after the 
verdict, or within fourteen days after such verdict, whichever 
shall first happen. 

186. Upon a finding for the defendants, or any of them, „ of^„^jn 
judgment maybe signed, and execution issue for costs against for deftod°' 
the claimants named in the vnrit, within such time, not ex- ant. 
ceeding the fifth day in term after the verdict, as the court or 

judge before whom the cause is tried shall order; and if no 
audi Older be made, then on the fifth day in term after the 



264 



15 & 16 Vict. Cap. 76. 



Execution 
for recovery 
(tf possession 
and costs 
may be Joint 
or separate. 

Defence by 
Joint tenants, 
tenants in 
common, or 
coparcener. 



Trial and 
Judgment in 
ejectment 
against Joint 
tenants, 
tenants in 
common, 
and copar- 
ceners. 



Action not to 
abate by 
death. 

Proceeding 
upon death 
before trial 
vrhere right 
survives. 



Proceedings 
upon death 
before trial, 
vheie right ; 
does not sur- 
vive. 



verdict, or within fourteen days after such verdict, whichever 
shall first happen. 

187. Upon any judgment in ejectment for recovery of pos- 
session and costs, there may he either one writ or separate 
writs of execution for the recovery of possession and for the 
costs, at the election of the claimant. 

188. In case of such an action being brought by some or 
one of several persons entitled as joint tenants, tenants in 
common, or coparceners, any joint tenant, tenant in common, 
or coparcener in possession, may, at the time of appearance, 
or within four days after, give notice in the same form as in 
the notice of a limited defence, that he or she defends as such, 
and admits the right of the claimant to an undivided share of 
the property, (stating what share,) but denies any actual 
ouster of him from the property, and may, within the same 
time, file an affidavit stating with reasonable certainty that 
he or she is such joint tenant, tenant in common, or copar- 
cener, and the share of such property to which he or she is 
entitled, and that he or she has not ousted the claimant ; and 
such notice shall be entered in the issue in the same manner 
as the notice limiting the defence, and upon the trial of such 
an issue the additional question of whether an actual ouster 
has taken place shall be tried. 

189. Upon the trial of such issue as last aforesaid, if it 
shall be found that the defendant is joint tenant, tenant in 
common, or coparcener with the claimant, then the question 
whether an actual ouster has taken place shall be tried, and 
unless such actual ouster shall be proved the defendant shall 
be entitled to judgment and costs ; but if it shall be found 
either that the defendant is not such joint tenant, tenant in 
common, or coparcener, or that an actual ouster has taken 
place, then the claimant shall be entitled to such judgment 
for the recovery of possession and costs. 

190. The death of a claimant or defendant shall not cause 
the action to abate, but it may be continued as hereinafter 
mentioned. 

191. In case the right of the deceased claimant shall sur- 
vive to another claimant, a suggestion may be made of the 
death, which suggestion shall not be traversable, but shall 
only be subject to be set aside if untrue, and the action may 
proceed at die suit of the surviving claimant ; and if such a 
suggestion shall be made before the trial, then the claimant 
shall have a verdict and recover such judgment as aforesaid, 
upon its appearing that he was entitled to bring the action 
either separately or jointlv with the deceased claimant 

192. In case of the death before trial of one of several 
claimants, whose right does not survive to another or others 
of the claimants, where the legal representative of the de- 
ceased claimant shall not become a party to the suit in the 
manner hereinafter mentioned, a suggestion may be made of 
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the death, which suggestion shall not be traversable, but 
shall only be subject to be set aside if untrue, and the action 
may proceed at the suit of the surviving claimant for such 
share of the property as he is entitled to, and costs. 

193. In case of a verdict for two or more claimants, if one upon death 
of such claimants die before execution executed, the other of one of 
claimant may, whether the legal right to the property shall J^"5Janta 
survive or not, suggest the death in manner aforesaid, and having' ob- 
proceed to judgment and execution for recovery of possession tained a ver- 
of the entirety of the property and the costs ; but nothing ^*' 
herein contained shall affect the right of the legal represen- 
tative of the deceased claimant, or the liablity of the sur- 
viving claimant to such legal representative ; and the entry 

and possession of'mich surviving claimant under such execu- 
tion shall be considered as an entry and possession on behalf 
of such legal representative in reroect of the share of the pro- 
perty to which he shall be entitled as such representative, 
and the court may direct possesion to be delivered accord- 
ingly. 

194. In case of the death of a sole claimant, or, before Proceedings 
trial, of one of several claimants, whose right does not sur- in case of 
vive to another or others of the claimants, the legal represen- ^f^ °^^ 
tative of such claimant may, by leave of the court or a judge, <^here right 
enter a suggestion of the death, and that he is such legal re- does not sur- 
presentative, and the action shall thereupon proceed ; and if vive. 

such suggestion be made before the trial, the truth of the 
suggestion shall be tried thereat, together with the title of the 
deceased claimant, and such judgment shall follow upon the 
verdict in favour of or against the person making such sug- 
gestion, as hereinbefore provided with reference to a judg- 
ment for or against such claimant ; and in case such sugges- 
tion in the case of a sole claimant be made after trial and 
before execution executed by delivery of possession there- 
upon, and such suggestion be denied by the defendant within 
eight days after notice thereof, or such further time as the 
court or a judge may allow, then such suggestion shall be 
tried ; and if, upon the trial thereof, a verdict shall pass for 
the person making such suggestion, he shall be entitled to * 

such judgment as aforesaid for the recovery of possession, 
and for the costs of and occasioned by such suggestion ; and 
in case of a verdict for the defendant such defendant shall be 
entitled to such judgment as aforesaid for costs. 

195. In case of the death, before or after judgment, of one Proceedings 
of several defendants in ejectment, who defend jointly, a sug- JP®" death 
gestion may be made of the death, which suggestion shall not several Joint 
be traversable, but only be subject to be set aside if untrue, defendants, 
and the action may proceed against the surviving defendant 

to judgment and execution. 

196. In case of the death of a sole defendant, or of all the ^o° death 
defendants in ejectment, before trial, a suggestion may be made fendants kT" 
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^eetment of the death, which suggestion shall not be travenable, but only 
Dcfore trlaL ^ subject to be set ande if untrue, and the claimaBts shall be 
entitled to judgment for recovery of possession of the property^ 
unless some other person shall appear and defend wiUim d^ 
time to be appointed for that purpose by the order of the 
court or a judge, to be made upon the appUcatioa of the 
claimants ; and it shall be lawful lor the court or a judge) 
upon such suggestion being made and upon such applKatio& 
as aforesaid, to order that the claimants shall be at liberty ta 
sign judgment within such time as the court or judge may 
think fit, unless the person then in possession, by himsdf er 
his tenant, or the legal representative of the deeeased de- 
fendant, shall within such time appear and defend theactioo; 
and such order may be served m the same manner as ^ 
writ ; and in ease such person shall appear and defend die 
same, proceedings may be taken against such new defendant 
as if he had originaUy appeared and defended the action; 
and if no appearance be entered and defence made, then the 
claimant shall be at liberty to sign judgment pursuant to iite 
order. 
Upo» death 197. In case of the death of a sole defendant or of all tke 
ute^ia^soi' ^c^dants in ejectment after verdict, the claimants shrfl 
mtnt a^n' nevertheless be entitled to judgment as if no such death had 
▼evdiot. taken place, and to proceed by execution for recovery of pos- 

session without suggestion or revivor, and to proceed for the 
recovery of the costs, in like manner as upon any other 
judgment for money, against the legal representatives of the 
deceased defendant or ^fendants. 
hS*^ ^^^ ^®^ ^" ^^^ ^^ ^^ ^®®*** before trial of one of sevend de- 
of defendant ^lid^^^s ^ ejectment, who defends separately for a p<xtiooi 
in ejectment, of the property for which the other defendant or defendants 
who defends do not defend, the same proceedings may be taken as to such 
s^Mately for portion as in the case of the death of a sole defendant, er 
the claimants may proceed against the surviving d^endants 
in respect of the portion of the property for which they 
defend. 
Up^m death 199. In case of the death before trial of one of several de- 
defendS?*"* fendants in ejectment, who defends separately in respect ef 
separately for property for which surviving defendants also defend* it shall 
property m be lawful for the court or a judge at any time before the trial 
'^h^iw^h ^ allow the person at the time of the death in possession of 
aLo^defendL* ^^^ property, or the legal representative of the deceased de- 
fendant, to appear and defend on such terms as may appear 
reasonable and just, upon the application of such person or 
representative ; and if no such application be made or leave 
granted, the claimant, suggesting the death in manner afore* 
said, may proceed against the surviving defendant or defend- 
ants to judgment and execution, 
cnaimnit 200. The claimant in ejectment shall be at liberty at any 

timmby no^ time to discontinue the action as to one or more of the de- 
tlee. ^ 
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fendants, by giving to the defendant or his attomeir a notice 
lieaded in dw court and cause, and signed by the claimant ov 
his attorney, stating that he discontinues such action ; and 
thereupon the defendant to whom such notice is given, shall 
1^ enticed to and may forthwith sign judgment for costs in 
4ie' Ibrm eentamed in Ae Schedule (A.) to this act annexec^ 
marked No. 18, or to the like effect 

201. In case one of several claimants shall be desirous to I>&ooiitinu* 
diseontinue, he may apply to the court or a judge to have ^nctolao- 
his name struck out of the proceedings, and an> order may be Jf^eya?^ 
anade thereupon upon such terms as to the court or judge claimants. 
aaay seem fit, and the action shall thereupon proceed at thci 
auit of the other claimants. 

202. If after appearance entered the claimant, witiiout jf^^sment 
g;oiiig to trial, allow the time allowed for going to trial by ce«^B^^ 
the practice of the court in ordinary cases after issue joined* trial after 
to elapse, the defendant in ejectment may give twenty days- notice. 
Aotiee to the claimant to proceed to trial at the sittings or 
assizes n«ct after the expiration of the notice; and if the' 
claimant afterwards neglects to give notice of trial for such 
sittings er assizes, or to proceed to trial in pursuance of the 
said notice given by the defendant, and the time for going ta 
trial shall not be extended by the court or a judge, the de- 
fendant may sign judgment in the form contained in the Sche- 
€lule(A.) to this act annexedy marked No. 19, and recover the 
costs of defence. 

203. A sole defendant or all the defendants in ejectment Defendant 
sliall be at liberty to confess the action as to the whole or ^^^^^^ 
part of ^M property, by giving to such claimant a notice ^ ^^ 
headed in thie court and cause, and signed by the defendant 

er defendants, such agnature to be attested by his or their 
attorney; and thereupon the claimant shall be entitled to 
and may forthwith sign judgment and issue execution for the 
fecovery of possession and costs in the form contained in the 
Schedule (A.) to this act annexed, marked No. 20, or to the 
Mke effect 

204. In case one of seyeral defendants in ejectment, who Confession 
defends separately for a portion of the property for which the J|L«^^ 
ether defendant or defendants do not defend, shall be desirous fendants de- 
ef confessing the claimant's title to such portion, he may fending se- 
give a like notice to the claimant ; and thereupon the P^^^ly for 
claimant shall be entitled to and may forthwith sign judg- ^ 

ment and issue execution for the recovery of possession of 
such portion of the property, and for the costs occasioned by 
the defence relating to the same, and the action may proceed 
as to the residue. 

205. In case one of several defendants in ejectment, who Confession 
defends separately in respect of property for which other de- ^^ ^^^ 
fendants also defend, shall be desirous of confessing the fondants tr ho 
claimant's title, he may give a like notice thereof; and there- defend for 



t6» 



15 & 16 Vict. Cap. 76. 



same pro- 
perty. 



Formal entry 
of judgment 
on the roll 
unnecessary 
for purposes 
of execution. 



Eff^tof 
Judgment. 

Error and 
bail in error 
in ejectment. 



Tenants to 
give notice 
of ejectment 
to landlord. 



Upon the claimant shall he entitled to and may sign judg-. 
ment against such defendant for the costs occasioned by his 
defence, and may proceed in the action against the other de- 
fendants to judgment and execution. 

206. It shall not be necessary before issuing execution 
upon any judgment under the authority of this act to enter 
the proceedings upon any roll, but an mcipitur thereof may 
be made upon paper, shortly describing the nature of the 
judgment according to the practice heretofore used, and 
judgment may thereupon be signed, and costs taxed, and 
execution issued, according to the practice heretofore used : 
provided nevertheless, that the proceedings may be entered 
upon the roll whenever the same may become necessary for 
the purpose of evidence, or of bringing error, or the like. 

207. The effect of a judgment in an action of ejectment 
under this act shall he the same as that of a judgement in the 
action of ejectment heretofore used. 

208. Error may be brought in like manner as in other 
actions upon any judgment in ejectment, after a special verdict 
found by the jury, or a bill of exceptions, or by consent after 
a special case stated, but, except in the case of such consent 
as aforesaid, execution shall not be thereby stayed, unless the 
plaintiff in error shall, within four clear days after lodging 
the memorandum alleging error, or after the signing of the 
judgment, whichever shall last happen, or before execution 
executed, be bound unto the claimant, who shall have re-, 
covered judgment in such action of ejectment, in double the 
yearly value of the property, and double the costs recovered 
by the judgment, with condition, that if the judgment shall 
be affirmed by the court of error,^ or the proceedings in error 
be discontinued by the plaintiff therein, then the plaintiff in 
error shall pay such costs, damages, and sum or sums of 
money as shall be awarded upon or after such judgment 
affirmed or discontinuance; and it shall be lawful for the 
court wherein execution ought to be granted upon such 
affirmation, or discontinuance, upon the application of the 
claimant, to issue a writ to inquire as well of the mesne profits 
as of the damage by any waste committed after the first judg- 
ment in ejectment, which writ may be tested on the day on 
which it shall issue, and be returnable immediately after the 
execution thereof; and upon the return thereof judgment 
shall be given, and execution awarded for such mesne profits 
and damages, and also for costs of suit. 

209. Every tenant to whom any writ in ejectment shall be 
delivered, or to whose knowledge it shall come, shall forthwith 
give notice thereof to his landlord, or his bailiff or receiver, 
under penalty of forfeiting the value of three years improved 
or rack rent of the premises, demised or holden in the posses- 
sion of such tenant, to the person of whom he holds, to be 
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recoyered by action in any court of common law having jurist- 
diction for the amount 

210. In all cases between landlord and tenant, as often as Proceedings 
it shall happen that one half year's rent shall be in arrear, {° l^dTS* 
and the landlord or lessor, to whom the same is due, hath f^ nonpav- 
right by law to re-enter for the nonpayment thereof, such meat of rent, 
landlord or lessor shall and may, without any formal demand 
or re-entry, serve a writ in ejectment for the recovery of the 
demised premises, or in case the same cannot be legally served, 
or no .tenant be in actual possession of the premises, then 
such landlord or lessor may affix a copy thereof upon the door 
of any demised messuage, or in case such action in ejectment 
shall not be for the recovery of any messuage, then upon some 
notorious place of the lands, tenements, or hereditaments 
comprised in such writ in ejectment, and such affixing shall 
be deemed l^al service thereof, which service or affixing such 
writ in ejectment shall stand in the place and stead of a 
demand and re-entry ; and in case of judgment against the 
defendant for nonappearance, if it shall be made appear to 
the court where the said action is depending, by affidavit, or 
be proved upon ithe trial in case the defendant appears, that 
half a year's rent was due before the said writ was served, and 
that no sufficient distress was to be found on the demised pre- 
mises, countervailing the arrears then due, and that the lessor 
had power to re-enter, then and in every such case the lessor 
shall recover judgment and execution, in the same manner as 
if the r6nt in arrear had been legally demanded, and a re-entry 
made ; and in case the lessee or his assignee, or other person 
claiming or deriving under the said lease, shall permit and 
suffer judgment to be had and recovered on such tnal in eject- 
ment, and execution to be executed thereon, without paying 
the rent and arrears, together with full costs, and without pro- 
ceeding for relief in equity within six months after such exe- 
cution executed, then and in such case the said lessee, his 
assigpiee, and all other persons claiming and deriving under 
the said lease, shall be barred and foreclosed from all relief or 
remedy in law or equity, other than by bringing error for re- 
versal of such judgment, in case the same shall be erroneous, 
and the said landlord or lessor shall from thenceforth hold the 
said demised premises discharged from such lease ; and if on 
such ejectment a verdict shall pass for the defendant, or the 
claimant shall be nonsuited therein, then in every such case 
such defendant shall have and recover his costs; provided 
that nothing herein contained shall extend to bar the right of 
any mortgagee of such lease, or any part thereof, who shall 
not be in possession, so as such mortgagee shall and do, within 
six months after such judgment obtained and execution exe- 
cuted pay all rent in arrear, and all costs and damages sus- 
tained by such lessor or person entitled to the remainder or 
reversion as aforesaid, and perform all the covenants and 
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agreementt whicJh, on the part and beludf cC Ae tet 
are and ought to be performed. 
j^^ 211. In case the said leasee, hia aangnee, or other _ 

cMdlafSr claiming any right, title, or interest, in law or equity, o^ in^ 
«quity not or to the laid leaae, riiall, within the time aforenid, pvoon * 
f* ^Sr ^' ^^ relief in any court of equity, such person shall not have 
raSftf wit^ttt continue any ii\junction against the proceedings at law on 
payment of ^ectment, unless he does or shall, within forty days next after 
rent and a full and perfect answer shall be made by the clainant in 
®^^* such ejectment, bring into court, and lodge widi the proper 

officer such sum and sums of money as the lessor or lanAord 
shall in his answer swear to be due and in arreaur over and 
above all just allowances, and also the costs taxed in the said 
suit* there to remain till the hearing of the cause, or to be paid 
out to the lessor or landlord on good security, subject to the 
decree of die court ; and in case such proceedings for relief in 
equity shall be taken within the time aforesaid, and after 
execution is executed, the lessor or landlord shall be account- 
able only for so much and no more as he shall really and hook 
fide, wiwout fraud, deceit, or wilful neglect, make of the de- 
mised premises from the time of his entering into the actual 
possession thereof; and if what shall be so maide by the lessor 
or landlord happen to be less than the rent reserved on die 
said lease, then the said lessee or his assignee, before he shall 
be restored to his possession, shall pay such lessor or land- 
lord, what the money so by him made fell short of the re- 
served rent for the time such lessor or landlord held the said 
lands. 
Tenant par* ^^^ If the tenant or his assignee do or shall, at any time 
ing all rent before the trial in such ejectment, pay or tender to die lessor 
mcMdi^' or landlord, his executors or administrators, or his or their 
toceaM.'^ attorney in that cause, or pay into the court where the aaane 
cause is depending, all the rent and arrears, together with the 
coats, then and in such case, all further proceedings on the 
said ejectment shall cease and be discontinued ; and if such 
lessee, his executors, administrators, or assigns, shall, upon 
such proceedings as aforesaid, be relieved in equity, he and 
they shall have, hold, and enjoy the demised lands, according 
to the lease thereof made, without any new lease, 
^ectment 213. Where the term or interest of any tenant now or here- 
by landlord after holding under a lease or agreement in writing any landi^ 
t^^?h Id *®"c™cnts, or hereditaments for any term or number of years 
ing^ver after certain, or from year to year, shall have expired or been detei^ 
expiration of mined eidier by the landlord or tenant by regular notice to 
term or de- quit, and such tenant, or any one holding or claiming by or 
oftenaacy'by vnder him, shall refuse to driver up possession acctHrdungly^ 
notice to ftfrcr lawful demand in writing made and signed by die land- 
quit lord or hia agent, and served personally upon or left at ike 
dwelling house or usual place of abode of such tenant or 
person, and the landlord shall 'thereupon proceed hy action «f 
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^tltettnent for the recovery of possession, it shall be lawful for 
him* at the foot of the writ in ejectment, to address a notice 
to such tenant or person requiring him to find such bail, if Rule or lum- 
ordered by the court or a judge, and for such purposes as are !^Q^/to^^ 
faereimfter next specified ; and upon the appearance of the give bail. 
party on an affidavit of service of the writ and notice, it shall 
be lawful for the landlord producing the lease or agreement, 
or some counterpart or duplicate thereof, and proving the 
execution of the same by afiidavit, and upon affidavit that the 
premises have been actually enjoyed under such lease or 
agreement, and that the interest of the tenant has expired, or 
been determined by regular notice to quit, as the case may be, 
and that possession has been lawfully demanded in manner 
aforesaid, to move the court or apply by summons to a judge 
at chambers for a rule or summons for such tenant or person 
to show cause, within a time to be fixed by the court or judge 
on a consideration of the situation of the premises, why such 
tenant or person should not enter into a recognizance by him- 
self and two sufficient sureties in a reasonable sum conditioned 
to pay the costs and damages which shall be recovered by the 
cflaimants in the action ; and it shall be lawful for the court or On rale or 
judge upon cause shown, or upon affidavit of the service of summons 
the rule or summons in case no cause shall be shown, to make tenant^hidl 
ihe same absolute in the whole or in part, and to order such not conform, 
tenant or person, within a time to be fixed, upon a consider- judgment to 
ation of all the circumstances, to find such bail, with such ^ ^.' ^^® 
conditions and in such manner as shall be specified in the said ° ^' * 
rule or summons, or such part of the same so made absolute ; 
and in case the party shall neglect or refuse so to do, and shall 
lay no ground to induce the court or judge to enlarge the time 
fw obeying the same, then the lessor or landlord filing an 
affidavit that such rule or order has been made and served and 
not complied with shall be at liberty to sign judgment for re- 
covery of possession and costs of suit in the form contained 
in the schedule (A.) to this act annexed, marked No. 21, or 
to the like eiSect 

214i. Wherever it shall appear on the trial of any ejectment. On trial of 
at the suit of a landlord against a tenant, that such tenant or ^°^5^!f?^ 
his attwney hath been served with due notice of trial, the Jron iSmd- 
judge before whom such cause shall come on to be tried shall, lord and 
whether the defendant shall appear upon such trial or not, tenant, Ju- 
permit the claimant on the trial, after proof of his right to dlSiMes for 
recover possession of the whole or of any part of the premises mesne profits 
mentioned in the writ in ejectment, to go into evidence of the down to the 
nesne profits thereof which shall or might have accrued fi:om ^^?^L?L^ 
the day of the expiration or determination of the tenant's fledtl^^' 
interest in the same down to the time of the verdict given in 
Ae cause, or to some preceding day to be specially mentioned 
therein ; and the jury on the trial finding for the claimant 
•hall in auch case give their verdict upon the whole matter, 



272 15 & 16 Vict. Cap. 76. 

both as to the recovery of the whole or any part of the 

premises, and also as to the amount of the damages to be paid 

for such mesne profits ; and in such case the landlord shall 

have judgment within the time herein-before provided, not 

only for the recovery of possession and costs, but also for die 

mesne profits found by the jury : provided always, that nothing 

herein-before contained shall be construed to bar any such 

landlord firom bringing any action for the mesne profits which 

shall accrue from the verdict, or the day so specified therein, 

down to the day of the delivery of possession of the premises 

recovered in the ejectment. 

On trials 215. In all cases in which such security shall have been 

J**®' ^*^ given as aforesaid, if upon the trial a verdict shall pass for 

, h^i i^ Sie claimant, unless it shall appear to the judge before whom 

stay the exe- the same shall have been had that the finding of the jury was 

cution except contrary to the evidence, or that the damages given were ex- 

or (m teuADt's *^®8*iv^» ^^^^ judge shall not, except by consent, make any 

finding se- order to stay judgment or execution, except on condition that 

curity. within four days fi*om the day of the trial the defendant shall 

actually find security, by the recognizance of himself and two 

sufficient sureties, in such reasonable sum as the judge shall 

direct, conditioned not to commit any waste, or act in the 

nature of waste, or other wilful damage, and not to sell or 

carry ofi* any standing crops, hay, straw, or manure produced 

or made (if any) upon the premises, and which may happen 

to be thereupon, firom the day on which the verdict shall have 

been given to the day on which execution shall finally be 

made upon the judgment, or the same be set aside, as the case 

may be : provided always, that the recognizance last above 

mentioned shall immediately stand discharged and be of no 

Bail in error effect, in case proceedings in error shall be brought upon 

to discharge guch judgment, and the plaintiff in error shall become bound 

s^h secu- jjj jjjg manner hereinbefore provided. 

' 216. All recognizances and securities entered into as last 

Mm»8to be aforesaid may aiKl shall be taken respectively in such manner 

taken as and by and before such persons as are provided and autho- 

other recog- rized in respect of recognizances of bail upon actions and 

ba^^Mtiras ""^^^ depending in the court in which any such action of 

on them ejectment shall have been commenced ; and the officer of the 

limited. same court with whom recognizances of bail are filed shall file 

such recognizances and securities, for which respectively the 

sum of two shillings and sixpence, and no more, shall be paid ; 

but no action or other proceeding shall be commenced upon 

any such recognizance or security after the expiration of six 

months firom the time when possession of the premises, or 

any part thereof, shall actually have been delivered to the 

landlord. 

Landlord to 217. In all actions of ejectment hereafter to be brought in 

recover pos- any of her majesty's courts at Westminster by any landlord 

i^d^^^ro against his tenant, or against any person claiming through or 
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under such tenant, for the recovery of any lands or heredita^ after service 
ments in any county, except London or Middlesex, where the of ▼rit in 
tenancy shsdl expire, or the right of entry into or upon such ^l^^*"**** 
lands or hereditaments shall accrue to such landlord, in or 
after Hilary or Trinity terms respectively, it shall be lawful 
for the claimant in any such action, at any time within ten 
days after such tenancy shall expire, or right of entry accrue 
as aforesaid, to serve a writ in ejectment in the form con- 
tained in the schedule (A.) to this act annexed, marked No. 13, 
except that it shall conunand the persons to whom it is di- 
rected to appear within ten days after service thereof in the 
court in which such action may be brought ; and the like 
proceedings shall be thereupon had as hereinbefore provided, 
save that it shall be sufficient to give at least six clear days' 
notice of trial to the defendant before the commission day of 
the assizes at which such ejectment is intended to be tried ; 
and any defendant in such action may, at any time before the 
trial thereof, apply to a judge by summons to stay or set aside 
the proceedings, or to postpone the trial until the next as- 
sizes ; and it shall be lawful for the judge, in his discretion, 
to make such order in the said cause as to him shall seem 
expedient 

218. Nothing herein contained shall be construed to pre- Saving of 
' judice or afifect any other right of action or remedy which naeSM.'*" 

landlords may possess in any of the cases hereinbefore pro- 
vided for, otherwise than hereinbefore expressly enacted. 

219. Where an action of ejectment shall be brought by any In ejectment 
mortgagee, his heirs, executors, administrators or assigns, for «L°the*^*^ 
the recovery of the possession of any mortgaged lands, tene- mortgagor's 
ments or hereditaments, and no suit shall be then depending rendering the 
in any of her majesty's courts of equitv in that part of Great principal, 
Britain called England, for or touching the foreclosing or costT^' ^ 
redeeming of such mort^ged lands, tenements or heredita- court shall 
ments, if the person having right to redeem such mortgaged ^ deemed a 
lands, tenements or hereditaments, and who shall appear and ^"nS'Si 
become defendant in such action, shall, at any time pending court may 
such action, pay unto such mortgagee, or, in case of his compel the 
refusal, shall bring into court, where such action shall be de- T^ortgagee 
pending, all the principal monies and interest due on such ^^^^^^y* 
mortgage, and also all such costs as have been expended in 

any suit at law or in equity upon such mortgage (such money 
f<n* principal, interest and costs, to be ascertained and com- 
puted by the court where such action is or shall be depending, 
or by the proper officer by such court to be appointed for that 
purpose), the monies so paid to such mortgagee, or brought 
into such court, shall be deemed and taken to be in full satis- 
faction and discharge of such mortgage, and the court shall 
and may discharge every such mortgagor or defendant of and 
from the same accordingly ; and shall and may, by rule of the 
same court, compel such mortgagee, at the costs and charges 
w. O 
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of such mortgagor, to assign, surrender, or reconyey mcb 
mortgaged lands, tenements, and hereditaments, and such 
estate and interest as such mortgagee has therein, and defiver 
up all deeds, evidences, and writings in his custody, relating 
to the title of such mortgaged lands, tenements, and heredita- 
ments, unto such mortgagor, who shall have paid or brought 
such monies into the court, his heirs, executors or adminis- 
trators, or to such other person or persons as he or they shall 
for that purpose nominate or appoint 
Not to ex- 220. Nolhing herein contained shall extend to any case 

tend to caaes where the person against whom the redemption is or shall be 
liffhrofxe- prayc<i» shall (by writing under his hand, or the hand of his 
demption is attorney, agent, or solicitor, to be delivered before the money 
controverted, shall be brought into such court of law, to the attorney or 
or the ™^C7 solicitor for the other side,) insist, either that the party pray- 
jl)^^. ~ ing a redemption has not a right to redeem, or that the 
premises are chargeable with other or different principal sums 
than what appear on the face of the mortgage, or shall be ad- 
or to preju- mitted on tne other side ; or to any case where the right of 
dice any sub- redemption to the mortgaged lands and premises in question 
■eqv^t ^ gj^y cause or suit shall be controverted or questioned by <x 

mortgage. jjet^een different defendants in the same cause or suit ; or 
shall be any prejudice to any subsequent mortgage or subse- 
quent incumbrance, anything herein contained to the contrary 
Uiereof in anywise notwithstanding. 
Jurisdiction 221. The several courts and the judges thereof respectively 
of courts and shall and may exercise over the proceedings the like jurisdic- 
Judges. ^Qj^ gg heretofore exercised in the action of ejectment, so as to 

ensure a trial of the title, and of actual ouster, when necessary, 
only, and for all other purposes for which such jurisdiction 
may at present be exercised ; and the provisions of all statutes 
not inconsistent with the provisions of this act, and which may 
be applicable to the altered mode of proceeding, shall remain 
in force and be applied thereto. 

Amendment, And whereas the power of amendment now vested in the 

courts and the judges thereof is insufficient to enable 

them to prevent tihe failure of justice by reason of 
mistakes and objections of form: be it enacted as 
follows : 
Amendment. 222. It shall be lawful for the superior courts of common 
law, and every judge thereof, and any judge sitting at nisi 
prius, at all times to amend all defects and errors in any pro- 
ceeding in civil causes, whether there is anything in writing 
to amend by or not, and whether the defect or error be that of 
the party applying to amend, or not ; and all such amend- 
ments may be made with or without costs, and upon such 
terms as to the court or judge may seem fit ; and all such 
amendments as may be necessary K>r the purpose of deter- 
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miniog in the existiiig suit the real question in controversy 
between the parties shall be so made. 

And in order to enable the courts and judges to cany this ^^^ *^ 
act thoroughly into effect, and to enable them from maSleRmlet 
time to time to make rules and regulations and to a»dfram€ 
frame writs and proceedings for that purpose, be it J^*^'* ?*^ 
enacted as foUows : Proceeding. 

223. It shall be lawful for the judges of the said courts, or General 
any eight or more of them, of whom the chie6 of each of the roles may be 
said courts shall be three, from time to time to make all such f^^^^ *^ 
general rules and orders for the effectual execution of this act, ^^'^b^* 
and of the intention and object hereof, and for fixing the 
costs to be allowed for and in respect of the matters herein 
contained, and the performance thereof, and for apportioning 
the costs of issues, and for the purpose of enforcing uniformity 
of practice in the allowance ofcosts in the said courts, and of 
ensuring as far as may be practicable an equal division of the 
business of taxation amongst the masters of the said courts, 
as in their judgment shall be necessary or proper, and for that 
purpose to meet from time to time as occasion may require : 
and it shall further be lawful for the judges of the said courts, 
or any eight or more of them, of whom the chiefs of each of 
the said courts shall be three, frx>m time to time to exercise 
all the powers and authority given to them by an act of parlia- 
ment passed in the session of parliament held in the thirteenth 
and fourteenth years of the reign of her present Msgesty, inti- 
tuled ** An Act to enable the Judges of the Common Law at is Si i4 yict. 
Westminster to alter the Forms of Pleading," with respect to e. 16. 
any matter herein contained relative to practice or pleading, 
anything in this act to the contrary notwithstanding; and 
the provisions of the said last-mentioned act as to the rules, 
orders, or regulations made in pursuance thereof shall be held 
applicable to any rules, orders, or regulations which shall be 
made in pursuance of this act : provided that nothing herein 
contained shall be construed to restrain the authority or limit 
the jurisdiction of the said courts, or the judges thereof, to 
make rules or orders, or otherwise to regulate and dispose of 
the business therein. 

224. Such new or altered writs and forms of proceedings New formi 
may be issued, entered, and taken, as may by the judges of of writs and 
the said courts, or any eight or more of them, of whom the jSSfaS!*" 
chiefs of each of the said courts shall be three, be deemed ^^' 
necessary or expedient for giving effect to the provisions 
herein-before contained, and in such forms as the judges of 
such courts respectively shall from time to time think fit to 
order ; and such writs and proceedings shall be acted upon 
and enforced in such and the same manner as writs and pro- 
ceedings of the said courts are now acted upon and enforced, 
or as near thereto as the circumstances of the case will admit ; 
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and any existing writ or proceeding, the form of whicb shall 
be in any manner altered in pursuance of this act, shall never- 
theless be of the same force and virtue as if no alteration had 
been made therein, except so far as the e£fect thereof may be 
varied by this act 

225. It shall and may be lawful to and for the judges of 
each of the said courts from time to time to make such rules 
and orders for the government and conduct of the ministers 
and officers of their respective courts, in and relating to the 
distribution and performance of the duties and business to be 
done and performed in the execution of this act, as such 
judges may think fit and reasonable : provided always, that 
no additional charge be thereby imposed on the suitors. 

And whereas it is expedient tbat injunctions and orders to 
stay proceedings should be rendered more effectual, be 
it enacted as follows : 

226. In case any action, suit, or proceeding in any court 
of law or equity shall be commenced, sued, or prosecuted, in 
disobedience of and contrary to any writ of ii^unction, rule, 
or order of either of the superior courts of law or equity at 
Westminster, or of any judge thereof, in any other court iban 
that by or in which such injunction may have been issued, or 
rule or order made, upon the production to any such odier 
court or judge thereof of such writ of injunction, rule, or 
order, the said other court (in which such action, suit, or 
proceeding may be commenced, prosecuted, or taken), or any 
judge thereof, shall stay all Anther proceedings contrary to 
any such iigunction, rule, or order ; and thencefortb all fur- 
ther and subsequent proceedings shall be utterly null and 
void to all intents and purposes : provided always, that no- 
thing herein contained shall be held to diminish, alter, abridge, 
or vary the liability of any person or persons conunencing, 
suing, or prosecuting any such action, suit, or proceeding 
contrary to any injunction, rule, or order of ei&er of the 
courts aforesaid, to any attachment, punishment, or other 
proceeding to which any such person or persons are, may, or 
shall be liable in cases of contempt of either of the courts 
aforesaid, in regard to the commencmg, suing, or prosecutiDg 
such action, suit, or proceeding. 

And be it enacted as follows : 
Interpreta- 227. In the construction of this act the word " court" shall 
tion of terms, be understood to mean any one of the superior courts of com- 
mon law at Westminster in which any action is brought ; and 
the word *' judge" shall be understood to mean a judge or 
baron of any of the said courts ; and the word " master'* shall 
be understood to mean a master of any of the said courts ; 
and the word << action" shall be understood 'to mean any per- 
sonal action brought by writ of summons in any of the said 



The Common Law Procedure Act, 1852. 277 

courts; and no part of the united kingdom of Great Britain 
and Ireland, nor the islands of Man, Guernsey, Jersey, Al- 
demey, or Sark, nor any islands adjacent to any of them, 
being part of the dominions of her Migesty, shall be deemed 
to be *' beyond the seas " within the meaning of this act : 
and wherever in this act, in describing or refeiring to any 
person or party, matter or thing, any word importing the 
singular number or masculine gender is used, the same shall 
be understood to include and shall be applicable to several 
parsons and parties as well as one person or party, and fe- 
males as well as males, and bodies corporate as well as indi- 
viduals, and several matters and things as well as one matter 
or thing, unless it otherwise be provided, or there be some- 
thing in the subject or context repugnant to such construc- 
tion. 

228. It shall be lawful for her Majesty from time to time, Hermi^eity 
by an order in council, to direct that all or any part of the may direct 
provisions of this act or of the rules to be made in pursuance UjJjJJP*? 
thereof shall apply to all or any court or courts of record in ^^ extend to 
England or Wales, and within one . month after such order any court of 
shall have been made and published in the London Gazette ncord. 
such provisions and rules respectively shall extend and apply 

in manner directed by such order ; and any such order may 
be in like manner frt>m time to time altered or annulled. 

229. And whereas it is expedient to apply the provisions Certain of the 
of this act, with the requisite modifications, to the superior HJTJSIPJJ **' 
courts of the counties palatine of Lancaster and Durham extend and 
respectively : all the enactments and provisions of this act apply to the 
vn&k respect to writs for the commencement of personal ac- Court of 
tions, except such as relate to the teste thereof in the name of j^H^^ 

a judge, to concurrent writs, and to the service of writs else- Lancaster 
where than in the counties palatine of Lancaster and Durham and the Court 
respectively, and proceedings against parties residing out of ji^^JJ.** 
the jurisdiction of the said courts ; and all the provisions of 
this act with respect to the appearance of the defendant and 
proceedings of the plaintiff in default of appearance; and 
with respect to the joinder of parties to actions and joinder of 
causes of action; and with respect to the determination of 
questions raised by consent of the parties without pleading ; 
and with respect to the language and form of pleadings, and 
provisions as to pleadings, profert, oyer, setting out of docu- 
ments ; and with regard to the time and manner of declaring; 
and as to pleas and subsequent pleadings, and incident thereto ; 
and examples and forms of pleading and causes of action ; 
and with respect to judgpnent by default, and the mode of 
ascertaining the amount to be recovered thereupon and in- 
cident thereto ; and all the provisions of this act with respect 
to juries and jury process; and with respect to the admission 
of documents ; and with respect to the expenses of execution 
and tiie remaining in force and renewal of execution, the 
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diBcharging of parties from execution, and charging in execu- 
tion persons in prison ; and with respect to proceedings for 
the revival of juii^i^ents and other proceedings by and against 
persons not parties to the record; and m&. respect to the 
effect of death, marriage, and bankruptcy upon the pro- 
ceedings in an action ; and with respect to the proceedix^ 
upon motions to arrest the judgment and for judgment non 
obstante veredicto ; and with ren>ect to proceedings in error 
subject to &e proviso herein-aner contained; and all the 
provisions of this act with respect to the action of ejectment, 
and incident thereto ; and with respect to the power of amend- 
ment by courts and the judges thereof, shall extend and 
apply to the court of common pleas at Lancaster and the 
court of pleas at Durham, and actions and proceedings therein 
respectively. 

230. All the powers g^iven by this act to the judges of the 
said superior courts at Westminster to make rules and regu- 
lations for the execution of this act, and to frame writs and 
proceedings for that purpose ; and to the judges of the said 
respective courts to make rules or orders for the government 
and conduct of the ministers and officers thereof; and all 
other powers by this act given to or vested in the judges of 
the said superior courts at Westminster to be exercised by 
more than one of them, except the powers and authority given 
by the said act of parliament passed in the session of parlia- 
ment held in the thirteenth and fourteenth years of the reign 
of her present Majesty, intituled ** An Act to enable the 
Judges of the Courts of Common Law at Westminster to alter 
the Forms of Pleading," shall and may be exercised by the 
respective judges of the said court of common pleas at Lan- 
caster and court of pleas at Durham, being judges of one of 
the said common law courts at Westminster, or any two of 
them, with respect to the said court of common pleas at Lan- 
caster and court of pleas at Durham respectively, and the 
ministers and officers thereof, and matters and proceedings 
therein, within the jurisdiction of the same courts respectively ; 
and all powers under this act exercisable by any one judge 
of the superior courts at Westminster shall and may be ex- 
ercisable by one judge of the said superior courts of the said 
counties palatine, being also a judge of one of the said courts 
at Westminster, as to matters and proceedings in the said 
superior courts of the said counties palatine. 

231. It shall and may be lawful to and for the judges of 
each of the said courts of common pleas at Lancaster and 
pleas at Durham, being judges of one of the superior courts 
at Westminster, or any two of them, from time to time to 
make rules and orders for applying any of the other provi- 
sions of this act to the said respective superior courts of the 

. said counties palatine, and matters and proceedings therein 
and parties thereto, with such modifications and alterations 
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with reference to the constitution and peculiar circumstances Court of 
of such court, as they may think fit and reasonable ; and for ]^^^^?^ 
modifying any of the provisions hereby applied to such last- ^ 
mentioned courts respectively with reference to such con- 
stitution and peculiar circumstances ; and from time to time 
to rescind, amend, or alter such rules or orders ; and that such 
rules or orders, subject to such power of recission, amend- 
ment, and alteration, shall have the same force as if the same 
were made by and embodied in this act 

232. Provided always, that all the provisions of this act Provisiont 
applicable to masters of the said courts at Westminster shall ^^ ^^|^ ^ 
apply to the respective prothonotaries of the court of common JJtJt* at** 
pleas at Lancaster and court of pleas at Durham, and their Westminster 
respective deputies, who may singly exercise, with reference to *PPly ^ 
to matters and proceedings in the last-mentioned courts re- ^i^^°f*" 
spectively, the powers hereby given to any one or more of the Court of 
masters of the superior courts at Westminster ; and that such Common 
respective ofiicers shall record the proceedings of trials of ?®"*L 
causes depending in the said respective courts, and draw up and^Couit of 
and return posteas on records fron the superior courts at Pleas at 
Westminster, tried in the said counties palatine respectively, ^^^"™» *°* 
and officiate at the trial of such causes therein as heretofore. Ji^^cf "" 

233. Provided also, as to proceedings in error, that the . * ' 
Court of Queen's Bench shall still be the court of error from ceedii^s in 
the said Court of Common Pleas at Lancaster and Court of error. 
Pleas at Durham ; and that it shall be sufficient to transmit to 

the said Court of Queen's Bench a transcript of the record of 
any judgment or proceedings in those courts on which error is 
alleged ; and that the judgment of the Court of Queen's Bench 
thereon shall be certified by one of the masters of the said 
Court of Queen's Bench on the said transcript, or by rule of 
court, as ihe said court may direct ; and that thereupon such 
judgment shall be entered on the original record in the said 
respective Courts of Common Pleas at Lancaster and Pleas at 
Diuiiam ; and such further proceedings as may be necessary 
thereon shall be awarded by the said respective courts, subject 
to the right of either party to allege errors in the said judg- 
ment in the said Court of Queen's Bench, and proceed thereon 
as provided by this act in the case of errors alleged in actions 
depending in that court 

234;. From the time when this act shall commence and take Certain pro- 
effect so much of a certain act of parliament passed in the T^jj^i^i . 
fifWi year of the reign of his late majesty King William the J. 62, ^d 
Fourth, intituled ** An Act for improving the Practice and 2 a; s Vict 
Proceedings in the Court of Common Pleas of the County c. 16, re- 
Palatine of Lancaster," and so much of a certain other act of P^^ 
parliament passed in the second year of the reign of her 
present Majesty, intituled ** An Act for improving the Prac- 
tice and Proceedings of the Court of Pleas of the County 
Palatine of Durham and Sadberge," as relate to the duration 



280 15 & 16 Vict. Cap. 76. 

of writs ; and to alias and pluries writs, and to the proceed- 
ingfs necessary for making the first writ in any action available 
to prevent the operation of any statute whereby the time for 
the commencement of any action may be limited, shall be re- 
pealed, except so far as may be necessary for supporting any 
writs that have been issued before the commencement of thu 
act, and any proceedings taken or to be taken thereon ; bat 
that the other provisions of the said last-mentioned acts of 
parliament, so far as they are not altered by or inconsistent 
with the provisions of this act, shall remain in force. 
Short title of 2S6. In citins; this act in any instrument, document, or pro- 
act, ceeding, it shall be sufficient to use the expression *' The 

Common Law Procedure Act, 1852." 
Act not to 236. Nothing in this act shall extend to Ireland or Scot- 

extend to land, except in the cases herein specially mentioned. 
Ireland or » r r j 

Scotland. 



SCHEDULE (A.) referred to in the foregoing 

Act. 



No.1. 
Writ where the Drfendant resides within the Jurisdiction, 

• 

Victoria, by the grace of God, S^e, 
To C. D. of , in the county of 

We conunand you, that within eight days after the service 
of this writ on you, inclusive of the day of such service, you 
do cause an appearance to be entered for you in our court of 
, in an action at the suit of A. B. ; and take notice, 
that in default of your so doing the said A. B. may proceed 
therein to judgment and execution. Witness, Sfc 

Memorandum to be subscribed on the Writ, 

N.B. — ^This writ is to be served within (six) calendar 
months firom the date thereof, or, if renewed, from 
the date of such renewal, including the day of such 
date, and not afterwards. 

Indorsement to be made on the Writ brfore Service Hkererf* 

This writ was issued by K F. of , attorney for the said 

plaintiff, or this writ was issued in person by A. B., who 
resides at [mentfoti the city, town, or parish, and tdso the 

name qf the hamlet, street, end number qf the house rf the plam- 
tiff^s residence, if any such']. 
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Indorsement to he made on the Writ frfier Service thereqf. 

This writ was served by X. Y. on L. M. ["the defendant" 
or " one of the defendants"], on Monday the day of , 
18 . (Signed) X.Y. 



No. 2. 

Writ where the DefendaHt, being a British Subject, resides out rf 

the Jurisdiction, 

Victoria, by the grace of God, ifc. 
To C. D. of , in the county of 

We command you, that within {here insert a sufficient number 
if days within which the defendant might appear, with rrference 
to the distance he may be at from England] days aJPter the service 
of this writ on you, inclusive of the day of such service, you 
do cause an appearance to be entered for you in our court of 
, in an action at the suit of A. B. ; and take notice, 
that in default of your so doing the said A. B. may, by leave 
of the court or a judge, proceed theAin to judgment and exe- 
cution. Witness, ^c» 

Memorandum to be subscribed on the Writ. 

N.B. — This writ is to be served within {six) calendar 
months from the date thereof, or, if renewed, from 
the date of such renewal, including the day of such 
date, and not afterwards. 

Indorsement to be made on the Writ brfore the Service thereqf. 

This writ is for service out of the jurisdiction of the court, 
and was issued by £. F. of , attorney for the said 

plaintiff, [or " this writ was issued in person by A. B."] who 
resides at [mention the city, town, or parish, and also the name qf 
the hamlet, street, and number qf the hottse qf the plaintiff's resi- 
dence, if any «ucA]. 

The indorsement required by the %th section should be made on 
this writ, but should aUow the defendant the time limited for ap- 
pearance to pay the debt and costs. 



No. 3. 



Writ where the Defendant, not being a British Subject, resides 

out qf the Jurisdiction. 

Victoria, by the grace of God, 8fc. 
To C. D. late of , in the county of 

We command you, that within [here insert a sufficient number 
tf days within which the defendant might appear, with rrference 
to the distance he may be at from England] days after notice of 

o5 
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this writ is served on you, inclusiYe of the day of such servioe, 
you do cause an appearance to be entered for you in our court 
of , in an action at the suit of A. B. ; and take notice, 

that in default of your so doing the said A. B. may, by leave 
of the court or a judge, proceed therein to judgment and exe- 
cution. Witness, Sfc 

Memorandum to he suhscribed on the Writ, 

N.B. — Notice of this writ is to be served within (mr) 
calendar months firom the date thereof, including the 
day of such date, and not afterwards. 
Indorsements as in other cases. 

Notice of the foregoing writ. 

To G. H. late of [Brighton in the county vf Sussex\ or now 
residing at \Faris in France^ 

Take notice, that A. B. of , In the county of , 

England, has commenced an action at law against you C. D. 
in her Migesty's Court of Queen's Bench, by a writ of that 
court, dated the day of , a.d. 18 ; and you are 

required, within dajp after the receipt of this notice, in- 

clusive of the day of sucn receipt, to defend the said action, 
by causing an appearance to be entered for you in the said 
court to the said action ; and in default of your so doing the 
said A. B. may, by leave of the court or a judge, proceed 
thereon to judgment and execution. 

\Here state amount qf claim as required by Sth section, btU 
allowing the dtfendant the time limited for appecarance to pay debt 
and costs,^ 

(Signed) A. B. of 8^ 

or 
£. F. of 4-e. 

Attorney for A. B. 



Na4. 

Special Indorsement, 

\^4fier the indorsement required by the %th section qf this s^t, 
this special indorsement may be inserted,'\ 

The following are the particulars of plaintiff's claim : 

1849. £ s, d. 

June 20. Half year's rent to this day of house 
and premises in street, 

Westminster 26 10 

Sept 12. Ten sacks of flour at 40#. 20 

Dec. 1. Money received by defendant 17 

62 10 
Paid 15 



Balance due • . • • £47 10 
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Or, 
To butchers meat supplied between the 1st of January, 

1849, and the 1st of January, 1850 £52 

Paid 20 

Balance £S2 

[^ any aecotatt hat been delivered, it may be rrferred to, mth 
its date, or the pUanHff may give such a description qf his claim 
as m a particular qf demand, so as to prevent the necessity qf an 
appUeaHonforfiarther particularsJ\ 

Or, 
£50 principal and interest due on a bond dated the 
day of , conditioned for the payment of £IW), 

. . . ^' 

iS90 principal and interest due on a covenant contained in 

a deed dated the day of , to pay jglOO and 

interest 

Or, 
A penalty of iSlOO under the statute 55 Geo. 3, c. 137. 

Or, 
£S5 on a bill of exchange for £100, dated the 2nd 
February, 1849, accepted, or drawn or indorsed, by the de- 
fendant. 

Or, 
£50 on a gruarantee dated the Istof January, 1850, whereby 
the defendant guaranteed the due payment by £. F. of goodls 
supplied or to be supplied to him. 

iTo any of the (Uiove may be added, in cases where interest 
is payable, ** the plaintiff also claims interest on £ on the 
above sum from the date of the writ until judgment'* ] 

N. B. — Take notice, that if a defendant served with this 
writ within the jurisdiction of the court do not ap- 
pear according to the exigency thereof, the plaintiff 
will be at liberty to sign final judgment for any 
sum not exceeding the sum above claimed [with 
interest at the rate specified] and the sum of 
£ for costs, and issue execution at the expi- 

ration of eight days from the last day for appear- 
ance. 



No. 5. 
In the Queen's Bench. 

On the day of , a.d, 1850. 

\_Day of signing the judgment,'] 

England \ A. B. in his own person [^or " by his 

to wit / attorney"] sued out a writ of sununons against 
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C. D., indoraed according to the Common Law Procedme 
Act, 1852, as follows : 

[^Here copy special indorsement,'] 
And the said C. D. has not appeared : therefore it is consi- 
dered that the said A. B. recover against the said C. D. 
£ , together with £ for costs of suit. 



No. 6. 
In the Queen's Bench. 

The day of , in the year of our 

Itoed 18 

Yorkshire (Whereas A. B. has sued C. D., and 
to wit \ affirms and denies. 

{^Here state the question or questions of fact to be trieiL] 
And it has been ordered by the Honourable Mr. Justice 
according to The Common Law Procedure Act» 
1852, that the said question shall be tried by a jury : there- 
fore let the same be tried accordingly. 



No. 7. 



Form tf Rule or Summons where a Judgment Creditor e^ppUes fir 
Execution against a Judgment Debtor. 

[^Formal parts as at present J] 

C. D. show cause why A. B. [or as ^ cau may be"] should 
not be at liberty to enter a suggestion upon the roll in an 
action wherein the said A. B. was plaintiff and the said C. D. 
was defendant, and wherein the said A. B. obtained judg- 
ment for £ against the said C. D., on the day of 
, that it manifestly appears to the court that the 
said A. B. is entitled to have execution of the said judgment, 
and to issue execution thereupon, and why the said C. D. 
should not pay to the said A. B. the costs of this application, 
to be taxed. 

[Note. — The above form may be modified so at to meet the 
case qfan application by or against the representative qfa party 
to the judgment,'] 



No. 8. 

Form tf Suggestion that the Judgment Creditor is entitled to 
Execution against the Judgment Debtor. 

And now on the day of it is suggested and 

manifestly appears to the court, that the said A. B. [or 
" C. D., as executor of the last will and testament of the said 
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A. B. deceased/' or tu the case may be"], is entitled to have 
execution of the judgment aforesaid against the said £. F. 
lor " against G. H. as executor of the last will and testament 
of the said £. F., or as the cate may be"] : therefore it is con- 
sidered by the court that the said A. B., [or " C. D., as such 
executor as aforesaid," or as the case may be"], oueht to have 
execution of the said judgment against the said £. F. [or 
« against G. H., as such executor as aforesaid/' or as the case 
may he.^ 



No. 9. 

Form rf Writ if Revivor. 

Victoria, by the grace of God, ij^c, to E. F. of , 

greeting. 

We command you that, within eight days after the service 

of this writ upon you, inclusive of the day of such service, 

you appear in our Court of , to show cause why 

A. B. [or ** C. D., as executor of the last will and testament 

of the said A. B., deceased," or as the case may fte], should 

not have execution against you [tf against a representative 

here insert ^ " as executor of the last will and testament of 

deceased", or as the case may be'\ of a judgment whereby 

the said A. B. [or as the case may &e] on the day of 

, in the said court recovered against you [or as the 

case may be^ £ ; and take notice, that in default of your 

so doing the said A. B. [or as the case may bel may proceed 

to execution. 

Witness, S^c, 



No. 10. 
In the Queen's Bench. 

The day of , in the year of our Lord 

18 . 

[The day tf lodging note qf error, "l 
A. B. and C. D. 

The plaintiff [or "defendant"] says that there is error in 
law in the record and poceedings in this action ; and the 
defendant [or ** plaintiff " ] says that there is no error 
therein. 

(Signed) A. B., plaintiff, 

[or "CD., defendant."] 
[or "E. F., attorney for plaintiff" or 
"defendant"] 
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No. 11. 



The day of , in the year of our Lord 

18 . 
[^The day (^making the entry on the roU.^ 
The plaintiff [^or ** defendant"] says that there is error in 
the ahove record and proceedings, and the defendant [or 
" plaintiff"] says there is no error dierein. 



No. 12. 

In the Queen's Bench. 

The day of , in the year of our Lord 

18 . 

[^The day qf lodging note qf error.'] 
A. B. and C. D. in error. 

The plaintiff \^or " defendant"] says that there is error in 
fact in the record and proceedings in this action, in the par- 
ticulars specified in the affidavit hereunto annexed. 
(Signed) A. B., plaintiff 

[or " C. D., defendant." 
[or " £. F., attorney for plaintiff" or 
«* defendant"] 



No. 13. 

Ejectment. 

Form(fWrit. 

Victoria, S^c, to X., Y., Z., and all persons entitled to de- 
fend the possession of [describe the property with 
reoMonable certotn/y], in the parish of , in the county ot 
, to the possession whereof A., B., and C., some or one ot 
them claim to be [or " to have been on and since the day 
of , A.D. "] entitled, and to eject all other persons 
therefrom ; these are to will and command you, or such oi 
you as deny the alleged tide, within sixteen days after ser- 
vice hereof, to appear in our court of to defend the 
said property, or such part thereof as you may be advised ; 
in default whereof judgment may be signed, and you turned 
out of possession. 

Witness, 4^c. 



1 
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No. 14. 

Judgfnent in Efeciment in case t^ Nonappearance, 

In the Queen's Bench. 

The day of , 18 . 

[Date qfwrit^ 
Lancashire ) On the day and year above written, a writ of 

to wit S our lady the queen issued forth of this court 
in these words ; that is to say, 

Victoria, by the grace of God {here copy the writ] ; and no 
appearance has been entered or defence made to the said 
writ : therefore it is considered that the said [here insert the 
names qf the persons in whom title is alleged in the writ] do re- 
cover possession of the land in the said writ mentioned, with 
the appurtenances. 

Na 15. 

In the Queen's Bench. 
On the day of , a.d. 18 . 

Cumberland \ On the day and year above written, a writ of our 

to wit. y Lady the Queen issued forth of this court, in 
these words ; that is to say, 

Victoria, by the grace of God [here copy the writ] \ and C. D. 
has, on the day of , appeared by his 

attorney [or " in person"] to the said writ, and has defended 
for a part of the land in the writ mentioned ; that is to say 
[here state the part], and no appearance has been entered or 
defence made to the said writ, except as to the said part : 
Therefore it is considered that the said A. B. [the claimant] do 
recover possession of the land in the said writ mentioned, 
except the said part, with the appurtenances, and that he 
have execution thereof forthwith ; and as to the rest, let a jury 
come, ^c. 

No. 16. 

In the Queen's Bench. 
On the day of , A.D. 18 • 

Cumberland } On the day and year above written, a writ of our 

to wit ) Lady the Queen issued forth of this court, in 
these words ; that is to say, 

Victoria, by the grace of God [here copy the writ'\ ; and C. D» 
was, on the day of , appeared by his 

attorney [or ** in person"] to the said writ, and defended for 
the whole of the land therein mentioned : Therefiwe let a jury 
come, 4^c. 
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Nal7. 



Afterwards on the day of , a.d. , before 

and , justices of our Lady the Queen assigned 

to take ihe assizes in and for the within county, come the 
parties within mentioned ; and a jury of the said county being 
sworn to try the matters in question between the said parties^ 
upon their oath say, that A. B. [_the claimant'] within mentioned, 
on the day of , a.d. , was, and still is, enti- 

tled to the possession of the land ¥dthin mentioned, as in the 
writ alleged : Therefore, Sfc. 



No. 18. 



In the Queen's Bench. 
On the day of , 18 

[^Date qfwrit] 
Lancashire ^ On the day and year above written, a writ of our 
to wit S Lady the Queen issued forth of this court, in 
these words ; that is to say, 

Victoria, by the grace of God [here copy the tm/] ; and C. D. 
has, on the day of , appeared by his 

attorney [or " in person"] to the said writ, and A. B. has dis- 
continued the action : Therefore it is considered that the said 
C. D. be acquitted, and that he recover against the said A. B. 
£ for his costs of defence. 



No. 19. 



In the Queen's Bench. 
The day of ,18 

[Date o/'wrrt.] 
Lancashire ^ On the day and year above written, a writ of our 
to wit S Lady the Queen issued forth of this court, in 
these words ; that is to say, 

Victoria, by the grace of God [here copy the wrif] ; and C. D. 
has, on the day of , appeared by his 

attorney [or " in person"] to the said writ, and A. B. has failed 
to proceed to trial, although duly required so to do : Therefore 
it is considered that the said C. D. be acquitted, and that he 
recover against the said A. B. £ for his costs of defence. 
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No. 20. 

In the Queen's Bench. 
The day of ,18 

[Date rfwrit,^ 
Lancashire ) On the day and year ahove written, a writ of our 

to wit ) Lady the Queen issued forth of this Court, in 
these words ; that is to say, 

Victoria, by the grace of God [here copy the writ] ; and C. D. 
has, on the day of , appeared by his 

attorney w [<< in person"] to the said writ, and the said C. D. 
has confessed the said action [or, ** has confessed the said 
action as to part of the said land, that is to say," here state the 
part"] : Therefore it is considered that the said A. B. do recover 
possession of the land in the said writ mentioned [or, " of the 
said part of the said land"], with the appurtenances, and 
£ for costs. 



N0.2L 



In the Queen's Bench. 
The day of , a.d. 18 

[Date qf writ.'] 
Yorkshire I On the day and year above written, a writ of our 

to wit. S Lady the Queen issued forth of this court, with 
a notice thereunder written, the tenor of which writ and notice 
follows in these words ; that is to say, 
[Here copy the writ and notice, which latter may be eu follows .*] 

'* Take notice, that you will be required, if ordered by the 
court or a judge, to give bail by yourself and two sufficient 
sureties, conditioned to pay the costs and damages which 
shall be recovered in this action."] 

And C. D. has appeared by his attorney [or " in 

person"] to the said writ, and has been ordered to give bail, 
pursuant to the statute, and has failed so to do : Therefore it 
is considered that the said [here insert name qf landlord'] do 
recover possession of the land in the said writ mentioned, 
with the appurtenances, together with £ for costs of 

suit. 
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SCHEDULE (B.) 



FORMS OF PLEADINGS. 

Statements of Causes of Action. 

On Contracts. 

Goods sold. 1* Money payable by the defendant to the plaintiff for 
[theie words " money payable/' S^e, should precede money counts 
Wee 1 to 14, but need only be inserted in the first"] goods bar- 
gained and sold by the plaintiff to the defendant 

2. Work done and materials provided by the plaintiff for 
the defendant at his request 

3. Money lent by the plaintiff to the defendant 

4. Money paid by the plaintiff for the defendant at his 
request 

5. Money received by the defendant for the use of the 
plaintiff. 

6. Money found to be due from the defendant to the plain- 
tiff on accounts stated between them. 

7. A messuage and lands sold and conveyed by the plaintiff 
to the defendant 

8. The goodwill of a business of the plaintiff, sold and given 
up by the plaintiff to the defendant 

9. The defendant's use, by the plaintiff's permission, of 
messuages and lands of the plaintiff. 

10. The defendant's use, by the plaintiff's permission, of a 
Jf'ifishe^! fishery of the plaintiff. 

For CO vhold ^^' Fines payable by the defendant as tenant of customary 
fines. tenements of the manor of to the plaintiff as lord of the 

said manor, for the admission of the defendant into the said 

customary tenements. 

12. The hire of [a« t?ie case may be], by the plaintiff let to 

hire to the defendant 

. 18. Freight for the conveyance by the plaintiff for the de- 

flendant at his request of goods in ships. 

14. The demuirage of a ship of the plaintiff kept on 

demurrage by the defendant 
Payee against 15. That the defendant, on the day of , a.d. , 

by his promissory note, now overdue, promised to pay to the 

plaintiff £ ^two'] months after date, but did not pay 

the same. 

16. That one A., on, ij^c. [date'], by his promissory note, 

now overdue, promised to pay to the defendant, or order, 

£ [^two] months after date ; and the defendant indorsed 

the same to the plaintiff; and the said note was duly pre- 
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sented for payment and was dishonoured, whereof the defend- 
ant had due notice, hut did not pay the same. 
. 17. That the plaintiff, on, ^c. [ida^e], hy his bill of exchange, Dnvee 
now overdue, directed to the defendant, required the defend- V^^^ jc- 
ant to pay to the plaintiff £ [two] months after date ; ^^ ' ^ 

and the defendant accepted the said bill, but did not pay the 
same. 

18. That the defendant, on, ^c. [date']f by his bill of ex- Payee 
change, directed to A., required A. to pay to the plaintiff against 
£ [f«?o] months after date ; and the said bill was duly drawer, 
presented for acceptance, and was dishonoured, of which the 
defendant had due notice, but did not pay the same. 

19. That the plaintiff and defendant agreed to marry one Breach of 
another, and a reasonable time for such marriage has elapsed, promise of 
and the plaintiff has always been ready and willing to marry ™"™8®' 
the defendant, yet the defendant has neglected and reftised 

to marry the plaintiff. 

20. That the plaintiff and defendant agreed to marry one 
another on a day now elapsed, and the plaintiff was ready 
and willing to marry the defendant on that day, yet the de- 
fendant neglected and reftised to marry the plaintiff. 

21. That the defendant, by warranting a horse to be then Warranty of 
sound and quiet to ride, sold the said horse to the plaintiff, & horse, 
yet the said horse was not then sound and quiet to ride. 

22. That the plaintiff and the defendant agreed, by charter- For not load- 
party, that the plaintiff's ship called the "Ariel" should ^8 P^^^* 
with all convenient speed sail to R., or so near thereto as she party. '" 
could safely get, and that the defendant should there load her 

with a full cargo of tallow or other lawful merchandise, which 
she should carry to H., and there deliver, on payment of 
freight, £ per ton, and that the defendant should be 

allowed ten days for loading, and ten for discharge, and ten 
da3rs for demurrage, if required, at £ per day ; and that 

the plaintiff did cdl things necessary on his part to entitle him 
to have the agreed cargo loaded on board the said ship at R., 
and that the time for so doing has elapsed, yet the defendant 
made default in loading the agreed cargo. 

23. That the plaintiff let to the defendant a house. No. 401, Upon a lease 
Piccadilly, for seven years, to hold from the day of '®' "°** 

, A. D. 1 at £ a year, payable quarterly, of 

which rent quarters are due and unpaid. 

24. That the plaintiff by deed let to the defendant a house, Upon a cove- 
No. 401, Piccadilly, to hold for seven years from the nan* to re- 
day of , A. D. , and the defendant by the said P*^' 

deed covenanted with the plaintiff well and substantially to 
repair the said house during the said term [according to the cove- 
nantlt yet the said house was during the said term out of good 
and substantial repair. 
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For Wrongs independent qf Contract. 

Treipus to 25. That the defendant broke and entered certain land of 

land. the plaintiff, called the Big Field, and depastured the same 

with cattle. 

AsMult, bat- 26. That the defendant assaulted and beat the plaintiff, gave 

ttry and fUae him into custody to a policeman, and caused him to be im- 

mint. prisoned in a police office. 

- . !, 27. That the defendant debauched and carnally knew the 

Criminal con- „i«- xj/r.. -a. ^ 

▼enation. plaintiff s wife. 

Wronflftil ^^' That the defendant converted to his own use, cmt wrong- 

eonve^n ^^X deprived the plaintiff of the use and possession of the 
of goods. plaintiff's goods; that is to say, iron, hops, household fur- 
niture [or 08 the case may be"]. 
Wrongful 29. That the defendant detained from the plaintiff his title 

detention of deeds of land called Belmont in the county of ; that is 

property, &c. ^ Bay^ [describe the deeds]. 

Diverting SO. That the plaintiff was possessed of a mill, and by rea- 

water from son thereof was entitled to the flow of a stream for working 
a mill. ^Y^Q same, and the defendant, by cutting the bank of the said 

stream, diverted the water thereof away from the said milL 
Infringement SI. That the plaintiff was the first and true inventor of a 
of a patent, certain new manufacture, that is to say, of ** certain improve- 
ments in the manufacture of sulphuric acid," and thereupon 
her majesty Queen Victoria, by letters patent under the great 
seal of England, granted the plantiff the sole privilege to 
make, use, exercise, and vend the said invention within Eng- 
land for the term of fourteen years from the day of , 
A. D. , subject to a condition that the plaintiff should 
within six calendar months next after the date of the said letters 
patent caused to be enrolled in the High Court of Chancery 
an instrument in writing under his hand and seal, particularly 
describing and ascertaining the nature of his said invention, 
and in what manner the same was to be and might be per- 
formed, and the plaintiff did within the time prescribed nilfil 
the said condition, and the defendant during the said term 
did infringe the said patent right 
Deftoiatlon 32. That the defendant falsely and maliciously spoke and 
of character, pu^iisiied of the plaintiff the words following ; that is to say, 
** he is a thief;" 

[\f there be any special damage, here state it wUh such reason- 
able particularity as to give notice to the drfendant rf 
the peculiar injury complained qf; for tnetance,'] 
whereby the plaintiff lost his situation as gamekeeper in the 
employ of A. 

SS, That the defendant falsely and maliciously printed and 
published of the plaintiff in a newspaper called " " 

the words following ; that is to say, " he is a regular prover 
under bankruptcies," the defendant meaning thereby that the 
plaintiff had proved and was in the habit of proving fictitious 
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debts against the estates of bankrupts, with the knowledge 
that such debts were fictitious. 



Commencement of Plea. 

84. The defendant by his attorney [or " in person"] 

says [here state the substance qfthe plea"]. 

35. And for a second plea the defendant says [here state 
the second plea\ 

Pleas in Actions on Contracts. 

36. That he never was indebted as alleged. Denial of 
[ Has plea is applicahle to declarations like those numbered 1 to debt. 

14.] 

37. That he did not promise as alleged. Denial of 
[Thit plea is applicable to other declarations on Kimple con- contract. 

tracts f not on bills and notes , such as those numbered \9 to 22. 
It would be unobjectionable to use " did not wairant," ** did not 
agree," or any other appropriate denial.'] 

38. That tilie alleged deed is not his deed. Denial of 

39. That the alleged cause of action did not accrue within deed, 
six years [state the period qf limitation applicable to the case'\ statute of 
before this suit Limitations. 

40. That before action he satisfied and discharged the payment, 
plaintiff's claim by payment 

41. That the plaintiff at the commencement of this suit set-off. 
was, and still is, indebted to the defendant in an amount equal 

to the plaintiff's claim, for [here state the cause qf set-ojfy as in 
a declaration ; see forms, ante"], which amount the defendant is 
willing to set off against the plaintiff's claim. 

42. That rfier the alleged claim accrued, and brfore this suit, Release, 
the plaintiff by deed released the defendant therefrom. 

Pleas in Actions for Wrongs independent qf Contract. 

43. That he is not guilty. Not guilty. 

44. That he did what is complained of by the plaintiff's Leave and 
leave. licence. 

45. That the plaintiff first assaulted the defendant, who Self-deftnce. 
thereupon necessarily committed the alleged assault in his 

own defence. 

. 46. That the defendant, at the time of the alleged trespass, Rigiit of 
was possessed of land the occupiers whereof for twenty years way. 
before this suit ei^oyed as of right and without interruption a 
way on foot and with cattle firom a public highway over the 
said land of the plaintiff to the said land of the defendant, and 
firom the said land of the defendant over the said land of the 
plaintiff to the said public highway, at all times of the year, 
for the more convenient occupation of the said land of the 
defendant, and that the alleged trespass was a use by the de* 
fendant of the said way. 

47. That the defendant, at the time of the alleged trespass. Right of 
was possessed of land, the occupiers whereof for thirty years common. 
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before this suit ei^oyed as of right and without inteiniption, 
common of pasture over die said land of the plaintifr for all 
their cattle, levant and couchant, upon the said land of tiie 
defendant, at all times of the year, as to the said land of the 
defendant appertaining, and that the alleged trespass was a 
use by the defendant of the said right of common. 



Replications. 

48. The plaintiff takes issue upon the defendant's 1st, 2dy 
&c. pleas. 

49. The plaintiff as to the second plea says [here ttaie the 
answer to the plea a* in the following fomu'], 

50. That the alleged release is not the plaintiff's deed. 

51. That the alleged release was procured by the fraud of 
the defendant 

52. That the alleged set-off did not accrue within six years 
before this suit 

53. That the plaintiff was possessed of land whereon the 
defendant was trespassing and doing damage, whereupon the 
plaintiff requested the defendant to leave the said land, which 
the defendant refused to do; and thereupon the plaintiff 
gently laid his hands on the defendant in order to remove 
him, doing no more than was necessary for that purpose, 
which is the alleged first assault by the plaintiff 

54. That the occupiers of the said land did not for twenty 
years before this suit enjoy as of right and without intemip- 
tioQ the alleged way. 



New Assignment. 

To the pleas 65. The plaintiff, as to the and pleas, says, 

of right of that he sues not for the trespasses therein admitted, but for 
way and right trespasses committed by the defendant in excess of the alleged 
o common, j^gj^^^ ^jj^j jjg^ jjj other parts of the said land and on other 

occasions, and for other purposes than those referred to in the 

said pleas. 

[Dr the plaintiff replies and new assigns, the new assignment 

may be as follows :] 

56. And the plaintiff, as to the and pleas, 
further says, that he sues not only for the trespasses in those 
pleas admitted, but also for, ^c. 

[ff the plaintiff replies and new assigns to some qf the pleas, 
and new cusigns only to the other, the form may he as follows .*] 

57. And the plaintiff, as to the and pleas, 
further says, that he sues not for the trespasses in the 

pleas [the pleas not replied to"] admitted, but for the trespasses 
m the pleas [the pleas replied toj admitted, and also for, 



( 295 ) 



13 & 14 Vict. Cap. 16. 

An Act to enable the Judges of the Courts of Common 
Law at Westminster to alter the Forms of "Pleading, 

[dlst May, 1850. 

Whereas by S & 4 Will. IV. c. 42 and 1 & 2 Vict c. lOQ, 
powers were given to the judges of the superior courts of 
common law at Westminster to make (within periods which 
have expired), alterations in the forms of pleading: and 
whereas it is desirable that powers should be given to the 
said judges, within such time and under such limitations as 
hereinafter expresised, to make such further alterations in 
pleadings as &ey may deem expedient, and such other alte- 
rations as hereinafter mentioned : 

Be it therefore enacted by, &c., that the judges of the said 
superior courts, or any eight or more of them, of whom the 
chiefs of each of the said courts shall be three, shall and may 
by any rule or order to be from time to time by them made in 
term or vacation, at any time within five years after the 
passing of this act, make such alterations in the mode of 
pleading in the said courts, and in the mode of entering and 
transcribing pleadings, judgments and other proceedings in 
actions at law, and in the time and manner of objecting to 
errors in pleadings and other proceedings, and in the mode 
of verifying pleas and obtaining final judgment without Ixial 
in certain cases, and such regulations as to the payment of 
costs, and otherwise for carrying into efiect the said altera- 
tions, as to them may seem expedient ; and all such rules, 
orders, or regulations shall be laid before both houses of par- 
liament, if parliament be then sitting, immediately upon the 
making of the same, or if parliament be not sitting, then 
within five days after the next meeting thereof; and no such 
rule, order or regulation shall have efiiect until three months 
after the same shall have been so laid before both houses of 
parliament ; and any rule, order or regulation shall not have 
effect until three months after the same shall have been so 
laid before both houses of parliament ; and any rule, order, 
or regulation so made shall, from and after such time afore- 
said, be binding and obligatory on the said courts and all 
other courts of common law, and on all courts of error into 
which the judgments of the said courts or any of them shall 
be carried by any writ of error, and be of the like force and 
effect as if the provisions contained therein had been ex- 
pressly enacted by parliament. 
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THE NISI PRIUS OFFICERS ACT. 



16 & 16 Vict. Cap. 73. 

An Act to make Provision for a permanent EstabJuhr 
ment of Officers to perform the Duties at Nisi Prius 
in the Superior Courts of Common Law, and far the 
Payment of such Officers and of the Judged Clerks 
by Salaries^ and to abolish certain Offices in those 
Courts. [dOth June, 1852. 

The following is an abstract of the sections, with such of the 
sections as are of practical importance at length. By s. 1, 
the marshal and clerk at nisi prius in the Court of Queen's 
Bench, and marshals in the Courts of Common Fleas and 
Exchequer, are abolished, and their duties are to be per- 
formed by the associates respectively. The records, &c., 
are to be transferred to associates (s. 2). The chief jus- 
tices or the chief baron of the said courts respectively are to 
appoint future associates (s. 3). Clerks, not exceeding 
two, are to be appointed by the associates, subject to approv^ 
of the chief justices or chief baron of the said courts respec- 
tively (s. 4). Officers are to be provided for the associates 
in the offices of the courts or their vicinity (s. 5). In case 
of sickness or other reasonable cause, the duties of the asso- 
ciates may be performed by depiity (s. 6). The treasury 
may fix the salaries of judges' maifriials (s. 7). Clerks are to 
be appointed by the judges (s. V). The present associates 
of each court are reappointed to Mold their offices during good 
behaviour (s. 9). 
Table of Sect 10 recites that it is Expedient that a new table or 

feet. tables of fees proper to be taken in the said superior courts, 

and their several offices, add at the judges' chambers, and by 
the clerks of assize acting as associates on the circuits, should 
be prepared with reference to the various changes and altera- 
tions which have been or may be made in the process, prac- 
tice and proceedings of those courts, and to the diminution of 
expense, where practicable, to the suitors, and enacts, tiuit it 
shall and may be lawful for the Commissioners of her Ma- 
jesty's Treasury, and they are hereby required, forthwith to 
prepare or cause to be prepared a table or tables of fees, spe- 
cifying what fees are proper to be demanded and taken in the 
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said courts and offices, at' the judges' chambers, and on the 
circuits, and what fees should be abolished; and such table or 
tables shall be laid for approval before the judges of the said 
courts ; and the said judges, or any six or more of them, of 
whom the lord chief justices and lord chief baron shall be 
three, are hereby empowered and required, as soon as conve- 
niently may be, to revise and settle the said table or tables of 
fees so prepared as aforesaid, and from time to time to add to 
or reduce, alter or amend the same, as they may deem neces- 
sary and proper, and the said table or tables of fees so revised 
and corrected as aforesaid from time to time to allow and 
sanction by affixing their signatures respectively thereto, and 
to establish the same in and for the said courts ; and the said 
Commissioners of her Migesty's Treasury are required, so soon 
and as often as each table or tables of fees have been sanc- 
tioned and allowed by the judges, to cause the same to be 
inserted and published in the London Gazette ; and from and 
after such publication no other fees than those sanctioned and 
allowed as aforesaid shall on any pretence whatever be de- 
manded or taken by any officer or clerk of the said courts in 
respect of any duty or service to which such table or tables of 
fees may relate ; provided that until the publication of such 
table or tables of fees under the authority aforesaid, the fees 
now lawfully taken by the said officers and clerks shall and 
may continue to be t£^en. 

The associates in the Courts of Queen's Bench, Common 
Pleas and Exchequer, the judge's clerk, or clerk in any of the 
offices of the superior courts, are not to act as a barrister, 
attorney or solicitor, or as agents (sect. 11). 

The Treasury are to fix and regulate the salaries of the as- 
sociates and their clerks, the clerk of assize and the judges' 
clerks (sect 12) ; and provisions are made for the payment of 
the salaries, and for returns of the amount of fees received 
(sects. 13 — 16); and sect 17 enacts, that it shall and may be Fees of such 
lawful for the said Commissioners of her Majesty's Treasury, subordinate 
and they are hereby empowered, by and with the lord chief jJ^^JJiSS 
justices and the lord chief baron, to abolish all or any of the 
fees set forth in such accounts ; and a list or lists, specifying 
the nature of description of the fees so to be abolished, shall 
thereupon be published by and under the authority of the said 
Commissioners of her Majesty's Treasury in the London Ga- 
zette ; provided that until such publication all fees that now 
are or may be legally received in respect of such subordinate 
offices or appointments shall and may continue to be received 
as heretofore. 

Provision is made for the appointment and salaries of the 
subordinate officers (sects. 18 — 21), and for compensation to 
existinff officers (sects. 22 and 23). The act is not to affect 
the existing messengers of Exchequer, and all appoint- 
ments are to be made without pecuniary consideration, and 
w. P 
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no compensation is to be allowed for future loss of right of 
appointment (sects. 24 — 26). Accounts are to be laid before 
parliament of all fees, &c. (sect 29). Sect 30 provides for 
the duties being performed in persoDi and sect 32 for the per- 
formance of the duties of ** the messengers of the Court of 
Exchequer." 

By sect 28 the fee of 6s. Sd, on every cause to the marshals 
of the judges of assize, ** and all other pa3nnients upon the 
circuits, to or for the use of the said judg^ are abolished." 
And by sect 81 '* the fees heretofore received on the circuit by 
the marshal's man and the judge's bailiff respectively shall be 
and are hereby abolished ; and no fee, gratuity or reward what- 
soever shall be demanded or accepted by any one exercising or 
claiming to exercise either of the said offices, or by any ser- 
vant or other person attending the circuit in any subordinate 
office or employment" 

And further by sect 26 it is enacted, " that if any officer of 
the said courts, or any clerk appointed or to be appointed 
under or by virtue of this act, or any person whatever em- 
ployed in the offices of the said courts, shall, for anything 
done or pretended to be done relating to his office or employ- 
ment, or under colour of doing anything relating to his office 
or employment, or for forbearing to do any act properly ap- 
pertaining to his said office, demand, take, receive or accept, 
or allow any person whatsoever to take for him, or on his ac- 
count, or for or on account of or in trust for him or any other 
person named by him, any gratuity, perquisite or reward, or 
anything of value, other than the salary or remuneration 
allowed or to be allowed to every such officer, clerk or person 
aforesaid, he shall forfeit a sum of fifty pounds, to be reco- 
vered by action of debt at the suit of her Majesty's attorney- 
general, and upon judgment being recovered therein he shall 
be incapable of any longer holding his office or employment" 



INDEX. 



ABANDONMENT of action against defendants who have appeared 
by execution against others, page 43 (sect. 43). 

ABATEMENT OF SUIT, 161. 

action not to abate by death, id. (s. 135). 

proceedings in case of death of one or more of several plainti£Fs 

or defendants, id. (s. 136). 
in case of death of sole plaintiflf*, 152 (s. 137). 
in case of death of sole defendant, 153 (s. 138). 
actions to be continued against executors, 1 55. 
effect of death of either party between verdict and judgment, 

id., 156 (8. 139). 
proceedings in case of death after interlocutory and before £nal 

judgment, 156 (s, 140). 
writ of revivor in that case, 157 (sched. A. 9). 
marriage not to abate action, 158 (s. 141). 
bankruptcy and insolvency of plaintiff, when not to abate 

action, 159 (s. 142). 
in actions by husband and wife for injuries to her, and for 

claims in his own right, the death of either only to abate 

causes of action that do not survive, 51 (s. 40). 
of proceedings in error by death or marriage, 176, 178 (ss. 161 

—167). 
ejectment not to abate by death of claimant or defendant, 192 

(s. 190). 

ABATEMENT, PLEA IN, 

for nonjoinder of co-plaintiff, 1 12 (s. 36). 
for nonjoinder of co-defendant, 114 (s. 38). 

commencement of declaration after, 1 IS (s. 60). 

subsequent proceedings, id. (s. 39). 

ACCORD AND SATISFACTION, with what defences may be 
pleaded, 63 (s. 84). 

ACCOUNT STATED, 

count on an, form of (sch. B.). 
effect of the general issue, 97. 
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ACT, 

title of Common Law Procedure Act, 1, 217 (s. 235). 
object of, 1 . 

extent of, 213—217 (88.228,229,231,232,236). 
time of commencement of, 1. 
not to extend to Ireland or Scotland, 217 (s. 236). 
application of, to pending proceedings, I. 
extension of, to courts of record, 213 (s. 228). 
powers of judges under, to extend to judges in counties palatine, 
215 (8. 230). 

ACTS REPEALED, 

12 Geo. L c. 29, "To prevent frivolous and vexatious Ar- 
rests,** 80 much as relates to enteriog an appearance for de- 
fendant, 37 (s. 26). 

14 Geo. II. c. 17, so far as relates to judgment as in the case of 
a nonsuit, 128 (s. 100). 

2 Will IV. c. 39, ** For Uniformity of Process in Personal 
Actions," so much of as relates to the duration of writs, and 
to alias and pluries writs, &c. 31(8. 234). 

and so much of the same act as relates to entering an ap- 
pearance for the defendant, 37 (s. 26). 

4 & 5 Will. IV. c. 62, {** For improving the Practice and Pro* 
ceedings in the Court of Common Pleas in the County Pa- 
latine of Lancaster"), and 2 & 3 Vict. c. 16 ('* For improv- 
ing the Practice and Proceedings of the Court of Common 
Pleas of the County of Durham and Sadbei^e"), so much as 
relates to the duration of writs, &c 216, 217 (s. 234). 

See aUo title ** Statutet" 

ACTION, 

form or cause of, need not be stated in summons, 7 (s. 8). 
questions as to costs in consequence of omission of form. 50. 
all objections as to form abolished, 81 — 84. 
meaniog of, 219* 

ACTIONS, 

what are within the act, 4, 213 (s. 227). 
how commenced, 5, 11 (s. 2) 
may be consolidated, 51 (s. 40). 
abatement of, 151 (s. 135). 

" ACTIONEM NON" and "ACTIONEM ULTERIUS NON," 
allegation of, unnecessary, 58 (s. 66). 

ADDRESS, 

of defendant appearing in person must be given, 40 (s. 30). 
consequence of giving illusory or fictitious, id, 
when refused, 41. 

ADMINISTRATOR. See " Executor:* 
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ADMISSION, 

of documents at the trial, 132 (s. 117). 
proof and effect of, 133, 134 (a. 118).i 
affidavit of. 134. 

ADMISSIONS in pleading, effect of, 96. 

AFFIDAVIT, 

of cause of action and of service of pro<!e88 in cases where de- 
fendant is out of the jurisdiction, or is a foreigner, 25, 27 
(ss. 18, 19). 
before whom to be sworn, 28 (s. 23). 
form and requisites of, 29. 
of service of process, cannot be made before plaintiff's attorney, 
&c.. 42. 
form of, id. 
of truth of pleas, 62 (s. 81). 
where party pleads and demurs to the same pleading, 91 

<s. 80) 
to found application for inspection of documents, 120. 
to found rule for costs of the day, 127 (s 99). 
of admission of documents, 133, 134 (s. 118). 
of notice to produce, 133, 135 (s. 119). 

••AGAINST THE PEACE, &c." 

statement in pleading of acts of trespass having been committed 
against, to be omitted, 83 (s. 49). 

AGENT, 

indorsement of writ when sued out by, 8, 9 (s. 6). 
notice of countermand may be given to, 126. 

AGREEMENT, 

power of parties to enter into, respecting questions of fact to be 

tried without pleadings, 117 (s. 43). 
the like, with reference to questions of law, 118 (s. 46). 

ALIAS WRITS abolished, 31 (s. 10). 

AMENDMENT. 

general powers of, 5. 110, 117, 143, 210 (s. 222). 
of writ of summons, 35, 36 (ss. 20, 21). 
of declaration, 53 (s. 220). 
pleading after, 59 (s. 90). 
of pleadings generally, 106 (s. 52). 
in cases of nonjoinder or misjoinder, 109, 110, 112—114 
(ss. 34 — 38). 

APPEARANCE, 

to writ of summons, time of, 37 (s. 26). 

mode of, 37. 39. 40 (ss. 30, 31). 

formof, 40(s. 31;. 

effect of nonappearance, 4 1 (s. 32). 

jud<;ment in default of, id, (s. 27). 

to writ of ejectment, 183. 184 (ss. 171-- 173). 

authority of partner to enter, 40. 
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APPEARANCE— conltJiiitti. 

sec. Stat abolished, 37 (s. 26). 

by executors aod admiDistratore to writ of reviTor, 154, 164, 
166 (ss. 131, 133,138). 

APPLICATION of act to pending proceedings, 1. 

ARGUMENTATIVENESS, 84. 

ARREST OF JUDGMENT. 

on motion for, on account of defective pleading, fincts may be 

suggested, 88, 89 (s. 143). 
costs of abortive issues on, 90 (s. 145). 

ASSAULT AND BATTERY, 

form of declaration for (Sched. B.) 
payment into court, when allowed, 66. 

ASSIGNEES, 

of bankrupt and insolvent plaintifis, continuance of action by, 

159 (s. 142). 
lights of action which pass to, 160. 

ASSIGNMENT of breaches under 8 & 9 WilL ULI. c. n..77 
(s. 96). 
of error abolished, 171 (s. 152). 
except as to error in fact, 171, 175. 

ASSIZES, mode of summoning common and special jurors at, 136 
(ss. 105—113). 

ASSOCIATES, duties of, 297. 

ATTORNEY, 

indorsement of name and place of abode of, on writ of sum- 
mons, 8 (s. 6). 

declaration to be made by, that writ issued by him, 9 (s. 7). 

payment of costs of taxation by, 13 (s. 8). 

affidavit of service of process must not be before plaintiff's 
attorney, 42. 

lien of, with respect to money paid into court, 68. 

affidavit of, proof of admission, &c., of documents in evidence, 
133, 134 (SB. 118, 119). 

must attest confession of action by defendant in ejectment, 196 
(s. 203). 

power of, to discharge prisoner in execution, 150 (s. 126). 

AUTHORITY of attorney to discharge prisoner, 150 (s. 126). 

AVERMENTS, 

certain, unnecessary, not to be made, 83 (s. 49). 

of performance of conditions precedent may be general, 92 

(s. 57). 
in declarations for libel and slander, 94, 95 (s. 61). 

AVOWRY. 

no formal defence required in, 59 (s. 67). 
form of commencement, id. 
several avowries allowed, 61, 213. 
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BAIL, 

io error, 170 (s. 151). 

in ejectment, 198 (s. 208). 

by tenant in ejectment, 204 (s. 213). 

proceedings on recognizance, 167. 

BAILMENT, statement of, in action for goods, to be omitted, 83 
(s. 49). 

BANKRUPTCY, 

form of writ of summons to enforce proceedings in, 7. 
of defendant, with what pleas may be joined, 63 (s. 84). 
of plaintiff, when not to abate action, 159 (s. 142). 
plea of plaintiffs, id. 

" BEYOND THE SEAS." 

construction of term, 213 (s. 257). 

proviso as to persons, in limitation of error, 168 (s. 147). 

BILL OF EXCEPTIONS, 
in ejectment, 190 (s. 184). 
upon trials of issues, 117. 

BILL OF EXCHANGE, cause of action on, 27. 

BRITISH SUBJECT, resident out of jurisdiction, may be sued, 
24(8.18). 
service of process on, 25 (s. 18). 

CALCULATION, what are matters of, 75. 

CAPIAS under 1 & 2 Vict. c. 110.. 165. 

CAPIAS AD SATISFACIENDUM, authority to discharge pri- 
soner in custody under, 150 (s. 126). 

CASE, actions on the, effect of plea of not guilty in, 101. 

CAUSE OF ACTION, 

need not be stated in writ of summons, 7 (s. 3). 
different, may be joined, 50, 83 (s. 41). 

CERTAINTY. 

in pleading, technical rules as to, abolished, 83. 
of premises in ejectment, want of, in description, how remedied, 
186 (s. 175). 

CHARGING a prisoner in execution, 151 (s. 127). 

CHARTERPARTY, form of declaration on (sched. B.). 

CLAIMANT in ejectment. See " Ejectment." 

CLEAR DAYS, how computed, 38. 

CLERK of corporation, service of writ of summons on, 20 (s. 16). 

COGNIZANCE, 

no formal defence required in^ 69 (s. 67). 

commencement of, id, 

conclusion of, id. 
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COLONIES, process to extend to defendants id the, 24,25 (b. 18). 

COLOUR, express colour in pleading unnecessary, 86 (s. 64). 

COMMENCEMENT of act, 1 <s.l). 

of actions, 5, 1 1 (s. 2). 

COMPANIES, 

service of writ of summons and other proceedings on, 20 (s. 16.) 

of ejectment. 183. 
teir$ facias against memlters of, 167, 218 (s.132). 

COMPENSATION, payment into court as, 65, 66 (s. 70). 

COMPUTE, rule to, abolished, 74 (s.92). 

CONCURRENT WRITS, 
issue of, 10 (s. 9). 

for service within and out of jurisdiction, 30 (s. 22). 
costs of, 11. 

CONDITIONS PRECEDENT, performance of, may be averred 
generally, 92 (s. 57). 

CONFESSION, 

of action by defendant in ejectment, 196 (s. 208). 
attestation of, id, 

CONSENT, 

of parties to be added or struck out as co-plaintifis, 109 (s.34). 
questions for trial or judgment may be raised by, without plead- 
ings. 118 (s. 47). 
special case m ejectment may be raised by, 188 (s. 179). 

CONSOLIDATED ACTIONS, rule as to costs wher« money paid 
into court in, 71. 

CONSTRUCTION of act, 1. 213(s. 227). 

CONSUL, general consul, vice consul, or consular agent, in what 
case a£fidavit to be sworn before, 28 (s. 23). 

CONTRACT, form of declaration in actions on(sched. B.) 

CONVERSION OF GOODS, form of declaration in action for 
(sched. B.) 

COPARCENERS, defence by, in ejectment, 191 (ss. 188, 189). 

COPY, 

of writ of summons, 1 1 (s. 2). 
indorsement of debt on. 13 (s. 8). 
special indorsement on, 21 (s. 25). 

must be filed before judgment for non-appearance, 41, 44 (ss. 
27, 28). 

COPYHOLD FINES, form of declaration for (sched. B.) 

CORPORATION, service of writ of summons against, 19, 20 
(s. 16). 
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COSTS. 

of writ of summons, aniouot of, to be indorsed on writ of sum- 
mons, 13. 26 (8.8). 
may be taxed, notwithstanding payment, id, 
waiver of, 1 4. 

in case of judgment by default, 41, 44, 74 (sa. 27, 28, 94). 
oil payment into couit. 70, 71. 
of amendment, 5. 36 (ss. 21, 222). 
of concurrent writs, 1 1 . 
of demurrer, 108. 
of issues, 52. 

to follow the finding, 61 (s. 81 ). 
of abortive issues, 30 (s. 145). 
of taxation, by whom to be paid, 13 (s. 8). 
of issues on traverse of facts suggested after motion for arrest of 

judgment, &c. 90 (ss. 144, 145). 
defendant's costs of appearance where execution issued against, 
co-defendant, 44. 
on plea of abatement for non-joinder, 175 (8.39). 
of issues raised by consent without pleadings, 117 (s. 43) 
of special case. 116 (ss. 47, 48). 
of the day, 127 (s.99). 
taxation of, after judgment, 145. 
of execution, 147 (s. 123). 
security for, by assignees in action by bankrupt or insolvent, 

159(8.142). 
of application for suggestion to revive judgment, 163, 164 (s. 

130). 
on discontinuance in error, 176 (s. 159). 
on reversal of judgment, 176. 

in ejectment where title expired before trial, 189 (s. 181). 
upon finding for claimant, 190 (s. 185). 

may be recovered by separate writ, id, (s. 187). 
for defendant, id, (s. 186). 

plaintiff not proceeding to trial after notice* 195» 196 
(8.202). 
tenant paying rent and costs proceedings to cease, 202 
(8.212). 
power of judges to fix costs generally, and to apportion the costs 
of issues, 211 (s.223). 

COUNSEL, signature of, to pleadings unnecessary, 65 (s. 85). 

COUNTERMAND, notice of trial, 126 (s.98). 

COUNTIES PALATINE, 

records of superior courts in, to be tried in the same manner as 

in other counties, 135 (s. 103). 
execution of writs in, 147 (s. 122). 

COUNTS, several, 62. 
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COUNTY, 

writ may be senred in any, 15 (s. 14). 
execution ma^ issue into any, 147 (s. 121). 
certain provisions of act to apply to, 214 (s. 229). 

COURT, 

name of the, to be inserted in writ of summons, 7. 
meaning of, in this act, 213 (s. 227). 
Ste ** Judgn' Ruiet," 

COURTS OF RECORD, power to extend act to all, 213, 214 
(s. 228). 

COVENANT TO REPAIR, form of count on, (sched. B.) 

COVERTURE. 

plea of, with what pleas may be joined, 63 (s. 84). 
See *' Marriager 

CREDIT in particulars of demand, 55. 

CRIMINAL CONVERSATION, form of declaration for, (sched. 
B.) 

DAMAGES, 

in case of judgment by default for unliquidated demands to be 

ascertained by master, 74 (s. 94). 
what are matters of calculation, 75. 
judgment for, 144 (s. 95), 

DATE, 

of writ of summons, 7 (s. 5). 

declaration and other pleadings, 47 (s. 64). 

plea, 58. 

DAY, costs of the, 127 (s. 99). 

DAYS, computation of, 38. 

DEATH, action not to abate by, 151 (s. 135). 

how proceedings continued in the event of, 151, 157 (ss. 136 — 

140). 
of plaintiffs or defendants in error, 176, 177 (ss. 161 — 166). 
of claimant or defendant in ejectment not to abate action, 192 

(s. 190). 
proceedings in ejectment in case of death, 192, 194 (s. 191 — 

199). 

DEBT. 

indorsement of amount of, on writ of summons. 13 (s. 8). 
pigment of, and costs within four days a stay of proceedings, itL 
efl«ct of plea of general issue in action of, 100. 

DECLARATION, ' 

time to declare, 45. 
former practice, id. 
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DECLARATION— conttfiued 

four days' notice substituted, 46 (s. 53). 

plaintiff must declare within a year, 46 (s. 58). 

date of, 47 (s. 54). 
commencement and conclusion of, id. 48. 
must correspond with writ, 47, 48. 
amendment of, 53. 
delivery of, id. 
filing, 54. 
commencement of, after plea of non-joinder, 1 15 (s. 60). 

DECLARATION for libel or slander, 94, 95 (s. 61). 

DEEDS, 

profert of, unnecessary, 91 (s. 55)* 
remedy for the abolition of, 122. 

DEFA M ATION, form of declaration for (sohed. B.) See " Libel." 
DEFAULT. See " Judgment by Default.** 

DEFECTS in proceedings, amendment of, 5, 210 (s. 222). 
aided by verdict, 87. 
in pleading, may be suggested, 89 (s. 143). 

DEFENDANTS, 

must be named in writ of summons, 6 (s. 4). 
service of summons on, 15—21 (ss. 14^ — 17). 
when resident out of jurisdiction, 24 (s. 18). 
when a foreigner, 27 (s. 19). 
judgment against, for non* appearance, 41, 42 (ss. 27, 32). 
proceedings where one or more of several, appear, 43 (s. 33), 
nonjoinder and misjoinder of, 113, 115 (ss. 37 — 39). 
death of sole, or one or more of several, 151 (ss. 135, 136). 

proceedings in case of, id. 153 (s. 138). 
in error, death of sole, or one or more of several, 154—156, 

177 (ss. 138—140. 164—166). 
death of sole, or one of several defendants in ejectment, 193, 
194 (ss. 195, 190). 

DELIVERY OF PLEA, 72. 

DEMA ND. See** Particulars of Demand:* 

DEMAND OF PLEA no longer necessary, 57 (s. 62). 

DEMURRAGE, declaration for(Sched. B.). 

DEMURRER BOOK, delivery of, 108. 

DEMURRERS, special, abolished, 86 (s. 51 ). 

judgment upon, to be given according to the very right of the 

cause, 86 (s. 50). 
as to pending demurrers, 86. 

pleading and demurring at the same time, 90 (s. 80). 
form of, 106 (s. 89). 
joinder in. 106, 107 (s. 89). 

DESCRIPTION of property in ejectment, 186 (s. 175). 
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DETAINER of prisoner ia execution, 151 (s. 127). 

DETINUE, action of, effect of plea of non detinet in, 100. 

DISABILITIES, proviso for, in computation of time for bringing' 
error, 168 (s. 147). 

DISCHARGE of prisoner in execution, 150 ',8. 126). 

DISCONTINUANCE, by plaintiff in error, 176 (s. 159). 

in ejectment, 195 (s. 200). 

by one of several 
cfaimaots, 195 
(8.201). 

DISCOVERY, right of a plaintiff in equity to, 121. 

DISTRINGAS to compel appearance, or for proceedings to out- 
lawry, abolished. 16, 24 (s. 24). 

DISTRINGAS JURATORES, writ of, abolished, 136 (s. 104). 

DOCUMENTS may be set out in pleading without oyer, 92 (s. 56). 
inspection of, 119. 
admission of, 132 (s. 117>. 

proof of, 133, 134 (ss. 118, 119). 

effect of, id. 

affidavit of. 134. 

DRAWER OF BILL OF EXCHANGE, count by acceptor 
against (sched. B.)* 

DURATION of writ of summons, 31 (s. 11). 
of concurrent writs, id. 
of writs of execution, 149 Cs. 124). 
of ejectment, 180 (s. 169). 

DURHAM and Lancaster, courts of, pleas of, provisions respecting, 
215,216(88.230—233). 

EJECTMENT, 178. 

to be brought by writ, 180 (s. 168). 

form and duration of writ of, 180, 181 (s. 169, sched. A. 13). 

service of writ of, 181 (s. 170). 

other than personal, 182. 

where tenant resident abroad or evading service, id, 

on companies and public bodies, 183. 

in case of vacant possession, id. 
appearance to writ, id, (s. 171). 

form of, id. 

in sixteen days, id. 

in ten days. 218. 

by third parties. 184 (s. 172). 

tenants to give notice of ejectment to landlord, tJ. (s. 209). 
appearance and defence by landlord, id. (s, 173). 

setting aside judgment, 184, 185. 
notice to defend for part only, id. (s. 174). 



INDEX. 309 

EJ ECTM ENT— wntiniifti. 

want of certainty cured by particulars, 186 (9. 175.) 
defence by persons not in possession, id, (s. 17b*). 
judgment for default of appearance or defeQce, id. (s. 177.) 

form of judgment, id. (sched. A. 14). 

the like for part, 187 (sched. A. 15). 
issue bow made up, id. (s. 178). 
special case may be stated, 188 (s. 179). 
trial of issue, id. (s. 180). 
entry of verdict, t^. (sched. A. 17). 
trial may take place in any county, 189 (s. 182). 
verdict where title appears to have expired before trial, id, 

(s. 181). 
nonsuit for nonappearance at trial, id. (s. 183). 

costs thereon, 189, 190. 
special verdict and bill of exceptions, 190 (s. 184), 
judgment upon finding for claimant, id. (s. 185). 

for defendant, id, (s. 186). 
execution for recovery of possession and costs, id. (a. 187). 
defence by joint tenants, tenants in common or coparceners, 
191 (s. 188). 

trial and judgment against, id, (s. 189). 
action not to abate by death, 192 (s. 190). 
proceeding upon death before trial where right survives, id, 

(8.191). 

where right does not survive, id, (s. 192). 
upon death ol one of several claimants before execution, id, 

(s. 193). 
upon death of claimant where right does not survive, 193 
(s. 194). 

of one of several joint defendants, 193 (s. 195). 

of all defendants before trial, 193, 194 (s. 196). 

of defendants after verdict, 194 (s. 197). 

before trial of defendant, who defends separately for part, 

194 (s. 198). 
of defendant defending separately for property in respect 
of which others defend. 194, 195 (s. 199). 
discontinuance by claimant, 195 (s. 200). 
by one of several claimants, id. (s. 201). 
form of, id. (sched. A. 18). 
judgment for not proceeding to trial after notice, 195 (s. 202). 

form of, 196 (sched. A. 16). 
confession by defendant, id. (s. 203). 

by one of several defendants defending separately for part, 

197 (s. 204). 
by one of several defendants defending for the same pro- 

?€rty, 198 (s. 205). 
^ _ judgment, td. (s. 206). 

efiect of judgment, id. (s. 207). 
error and bail in error in, id, (s. 209). 
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EJECTMENT— continu«(2. 

proceedings by landlord for nonpayment of rent, 199 (s. 210). 
lessee proceeding in equity not to have injunction or relief 

without payment of costs, 201 (s. 211 ). 
tenant paying all rent with costs, proceedings to cease, 202 

(8. 212). 
by landlord against tenant holding over, 203 (s. 213). 
rule or summons for tenant to give bail, id. 
otherwise judgment for landlord, id, 
form of judgment, 204 (sched. A. 21). 
jury on trial may give damages for mesne profits, 205 

(S.2M). 
execution not to be stayed except tenant find security, 

206 (s. 215). 
bail in error to discharge such security, id, (s. 215). 
recognizances of bail in error, how to be taken, 207 (s. 216). 
variation in proceedings in and after issuable terms, id, (s.217). 
saving of formal remedies, 208 (s. 218). 
by mortgagee, mortgagor may pay amount due into court, id. 

(8. 219). 
power not to appfy where right of redemption is controverted, 

or amount not adjusted, 209 (s. 220). 
jurisdiction of judges in, 210 (s. 221). 

ELECTION by assignees of bankrupt or insolvent tq continue 
action, 159 (s. 142). 

ERROIvi 

proceedings in, 168. 

must be brought within six years, 168 (s. 146). 

proviso for disabilities, id. (s. 147), 

writ of, abolished, 169 (s. 148). 

how to be brought, id. (s. 149). 

form of memorandum alleging, id. (sched. A. 10). 

not a supersedeat until service of note and grounds of error, 170 

(s. 160). 
bail in, id. (s. 151). 

suggestion instead of assignment of, and joinder in, 171 (s. 152). 
roll to be made up and suggestion entered by plaintiff in, 172 

(s. 153). 
by one of several persons against whom judgment has been 

eiven, id, (s. 154). 
judgment roll to be brought into court instead of transcript, 173 

(s. 155). 
courts of, to have jurisdiction over proceedings, 174 (s. 156). 

to have like powers with court below, id. (s. 157). 
in fact, proceedings in, 175 (s. 158). 

form of memorandum alleging, id, (sched. A. 12). 
plaintiff may discontinue proceedings in, 176 (s. 159.) 
defendant may confess, and consent to reversal of iudflment, 

fd. (s. 160). 
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ERROK—conHnued. 

death of plaintiff in, no abatement, 176 (s. 161). 
one of several plaintiffs in, id, 177 (s 162). 
proceedings upon death of sole plaintiff or of all the plaintifis 

in, 177 (s. 163). 
death of defendant in, no abatement, id, (s. 164). 
proceedings upon death of one of several defendants in, td. (s. 
166). 
upon death of sole defendant or of all the defendants in, 
id, (s. 166). 
marriage not to abate, 178 (s. 167). 
in ejectment, 198 (s. 208). 
in special cases, 117. 
death of either party between verdict and judgment not to be 

alleged for error, 155 (s. 139). 
Court of Queen's fiench, the Court of, from the Courts of 
Common Pleas at Lancaster and Durham, 216 (s. 233). 

ERRORS, amendment of, 5, 210 (s. 222). 

ESTATE, declaration for price of, (sched. B.). 

EVIDENCE. 

of renewed writs of summons, 34 (s. 13). 

of execution, 149 (s. 125). 
of affidavits sworn abroad, 28 (s. 23). 
of admission of documents, 133 (s. 118). 
of service of notice to produce, 135. 

EXECUTION, 

may issue on judgment for nonappearance, 42 (s. 27). 

against one or more of several defendants, 43 (s. 33). 

after trial, 146 (s. 120). 

ground writs abolished, 157 (s. 121). 

writs in counties palatine to be directed to the sheriff, 147 (s. 

122). 
expenses of, id, 

poundage, id, 
writs of, to remain in force for one year, and to be renewed if 

necessary, 149 (s. 124). 

production of renewed writ to be evidence of renewal, id, 
sheriff or gaoler may discharge prisoner by authority of attorney 

in the cause, 150 (s. 126). 
charging prisoner in execution, 151 (s. 127). 
vacation of judgment after, 146. 
may issue in six years without revival of judgment, 161 (s. 

128). 
how obtained when judgment revived, 162 (s. 129). 

form of rule or summons for that purpose, id, 
supertedeas of, by proceedings in error, 170 (ss. 150| 151). 
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EX KCUTION— wntintied. 

in ejeclmeDt, for claimant, 190 (s. 185). 
for defendant's costs, id. (s. 186). 
separate writs of, id. (s. 187). 

formal entry of judgment on the roll unnecessary for, 198 
(8. 206). 

EXECUTOR AND ADMINISTRATOR. 

continuing actions by and against, on death of parties, 151, 154, 

156(ss. 136— 140). 
writ of revivor by and against, 157 (sch. A. 9). 
suggesrion to obtain execution by and against, 162 — 164 (sa. 

129, 130). 
liability to costs, 153. 

EXPENSES of execution, 147 (s. 123). 

EXTENT and operation of act, 1 (ss. 228, 229, 236). 

FALSE liMPRISONMENT, 

form of declaration for, (sched. B.). 
payment into court not allowed, 65 (8.^0). 

FEES on circuit abolished, 136. 

And sM 15 4 16 VUU e. 73. .296. 

FILING WRITS, 33. 

declaration on nonappearance, 41, 42, 54 (ss. 27, 28). 

FINAL JUDGMENT. See " Judgment:* 

FISHERY, form of declaration for use of, (sched. B.) 

" FORCE AND ARMS," statement of, in pleading to be omitted, 
83(8. 49 ;. 

FOREIGNER, service of writ of summons on, 27 (s. 19). 

FOREIGN JUDGMENT, bow impeached, 30. 

FORM, objections of, removed, 85, 86. And see** Pleading^* 

FORMAL ENTRY of judgment on roll unnecessary, 145 (s. 206). 

FORM OF ACTION. 

unnecessary to be mentioned, 7 (s. 3). 
substantially abolished. 50, 82 (s. 41). 
effect of absence of, upon pleading, 104. 

FORMS. 

of writ of summons, 11,12 (s. 2, sched. A. 1 ). 
precipe, 10. 

indorsement on, 12, 13, 22 (s. 8). 
indorsement of service, 20, 21 (s. 15). 
special indorsement of writ of, 22. 
writ of summons when defendant, a British subject, resides 

out of jurisdiction, 25 (sched. A. 2). 
when defendant a foreigner, 28 (^sched. A. 3). 
affidavit of service of, 29. 
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TORM^- continued, 

of appearance, 40 (s. 31). 

notice of appearance, 39. 

judgment by default, 42 (sched. A. 5). 

affidavit of service in that case, 42. 

of commencement and conclusion of declaration, 47 (s. 59). 

notice to plead, 58. 

of commencement of pleas, 59 (s. 67). 

of affidavit in' support of pleas, 63. 

of plea of payment of money into court, 67 (s. 71). 

notice to reply, 78. 

joinder of issue, 79. 96 (s. 79). 

of demurrer and joinder, 106 (s. 89). 

commencement of declaration after plea of nonjoinder, 115 
(8 60). 

issue without pleadings, 116, 117 (sched. A. 6). 

suggestion of plaintiff's failure to try cause, 132. 

affidavits of admission of documents, 1 34. 
notice to produce, 135. 

writ of revivor after death of parties. 1 57 (sched. A. 9). 

rule or summons where judgment creditor applies for execu- 
tion against a judgment debtor, 162 (sched. A. 7). 

suggestion that judgment creditor is entitled to execution 
against the judgment debtor, 164 (sched. A. 8). 

allegation of error of law and denial, 169 (sched. A. 10). 

the like of error of fact, 175 (sched. A. 12). 

suggestion of enor, 171 (sched. A. 11). 

writ of ejectment, 181 fsched. A. 13). 

appearance in ejectment, 183. 

juagmeut in ejectment in case of nonappearance, 186 
(sched. A. 14). 

issue in ejectment, 187 (sched. A. 16). 

entry of verdict in ejectment, 188 (sched. A. 17). 

discontinuance in ejectment, 195 (sched. A. 18). 

judgment for landlord against tenant, 204 (sched. A. 21). 

pleadings, (sched. B). 

not compulsory, 106 (s. 91). 
See also fichedules at the end of the Act. 

FREIGHT, form of declaration for, (sched. B.). 

GAOLER may discbarge prisoner in execution by authority of 
attorney, 150 (s. 126). 

GENERAL ISSUE, 

plea of the. how affected by the statute, 97. 

illustrations of, under the common counts, 97 — 105. 

GOODS SOLD AND DELIVERED. 

effect of plea of general issue to count for, 97 
form of count for (sched. B.) > 
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GOODS, count for hire of (sched. B.) 

GOODWILL of business, count for (sched. B.) 

GROUND WRITS, abolUbed, 147. 

HABEAS CORPORA JURATORUM, writ of, abolished, 136 
(8. 104). 

BABEAS CORPUS AD SATISFACIENDUM, writ of, need 
not be sued out to charge a prisoner in execution, 151 (s. 127). 

HIGH CONSTABLE, 

service of writ of summons on, 20 (s. 16). 

HOUSE AND LAND, form of count for use of (sched. B.) 

HUNDRED, service of writ on inhabitants of, 19 (s. 16.) 

HUSBAND AND WIFE, 

joinder of claims by, with claims in right of husband, 51 ^s. 40.) 
execution against, on judgment against wife, 158 (s. 141.) 
execution by husband on judgment for wife, id. (s. 141.) 

INCIPITUR of proceedings to be made previous to signing judg- 
ment, 145 (s. 206.) 

INDEBITATUS COUNTS, 83 (s. 49). 

INDICTMENT for making false affidavit abroad (s. 23). 

INDORSEE, form of count by, against indorser (sched. B.) 

INDORSEMENT, 

of writ of summons, 8, 13, 26 (ss. 6, 8, 18). 
forms of, 9, 12, 22 (id.) 
when unnecessary, 13. 
of service of summons, 20, 21. 

on writ of summons where defendant is out of the jurisdiction, 
but a British subject, 20 (sched. A. 2). 

the same where a foreigner, 28 (sched. A. 3). 
judgment by default where writ specially indorsed, 42, 43 
(S.27.) 

the same where not specially indorsed, 44 (s.28.) 
by master, of damages after judgment by default, 74 (s. 94). 
of writ of ejectment, 180 (s. 169). 

INFANCY, 

plea of, with what defences may be joined, 63 (s. 84). 
disability by reason of, excluded from limitation of error, 168 
(s. 147.) 

INHABITANTS of hundred or county, service of writ of summons 
on, 20 (s. 16). 

INJUNCTIONS AND ORDERS, 

to stay proceedings, effect of, 212 (s. 226). 
notice of trial after injunction dissolved, 127. 

INJURIES, aSlion for, to wife, 51 (s. 40). 
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INQUIRY, 

of damages may be directed before the master, 74 (s. 94.) 
writ of, after error in ejectment, 198 (s. 208). 

INSOLVENCY, 

with what pleas may be joined, 63 (s. 84). 

of plaintiff, when not to abate action, 159 (s. 142). 

of defendant, excuse for not proceeding to trial, 132. 

INSPECTION OF DOCUMENTS. 119. 

order for, when leave to plead granted, 122. 

INTERLOCUTORY JUDGMENT, death of plaintiff after, not 
to abate action 156 (s. 140). 

INTERPRETATION CLAUSE OF ACT, 213 ^s. 227). 

IRELAND, 

act not to extend to, 217. 

not beyond the seas, 213. 

persons resident in, not to be sued, 24 (s. 18). 

IRREGULARITIES, 

in writ of summons or service, 35 (s. 20). 

objections on account of, 34. 

form of application, 35. 

in appearance— consequences of, 40 (s. 30). 

ISSUABLE TERMS, provision for speedy recovery of premises by 
landlord where tenancies expire in, 207 (s. 217). 

ISSUABLY, pleading, meaning of, 58. 

ISSUE, considered with reference to new act, 122. 

ISSUES, 

costs of, to follow the finding, 61 (s. 81). 

abortive, costs of, 90 (s. 145). 

of law and fact at the same time, 90, 91 (s. 80). 

joinder of, 79, 96 (s. 79). 

form of, id, 

raised by consent, without pleading, 116 (s. 42). 

in ejectment, how made up, 187 (s. 178). 

JOINDER, 

of causes of action in one suit, 50, 51 (s. 41). 
of issue on pleadings, 79, 96 (s. 79). 

form of, id. 
in demurrer, 106 (s. 89). 
in error, abolished, 171 (s. 152). 
of parties, 108. 

nonjoinder and misjoinder of plaintifis, may be amended before 
trial, 109 (s. 34). 
at trial, 110 (s. 35). 

after notice on plea of nonjoinder, 1 12 (s. 36). 
misjoinder of defendant's amendment of, before or at trial, 
113 (s. 37). 
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JOINDER— «anttnu«(f. 

plea in abatement for nonjoinder, 113. 
amendment after, 114 (s. 38). 
declaration after, 115 (s. 60). 
subsequent proceedings, 1 15 (s. 39). 

JOINT TENANTS, defence by, in ejectment, 191 (s. 188). 

JUDGES. 

power of, to amend, 5, 35, 36, 210 (s. 222). 
to make rules and orders, id. 223 (s. 223). 
in respect of costs on judgment by default, 41, 42 (s. 27 )• 
joinder of pleas, 63 (s. 84). 

JUDGMENT. 

when it may be registered, 27. 
defendant may appear at any time before, 38 (s. 26). 
in case of non-appearance, 41. 44 (sa. 27, 28). 
against one or more of several defendants, 43 (s. 33). 
death of either party between verdict, &c., not to abate action « 
155 (s. 139). 
of defendant after interlocutory judgment not to abate 
certain actions, 156, 157 (s. 140). 
how revived when necessary by lapse of time or death, 162, 

164, 166 (ss. 129-133). 
reversal of, on error, 148 (ss. 146, &c). 
for not proceeding to trial, 128 (s. 101). 
of non pros, 44. 

for not assigning or suggesting errors 172 (s. 153). 
for pleading several matters without leave, 64 (s. 86). 
fi4)ff« obstante veredictOt on motion for, alleged defects may be 

suggested, 88, 89 (s. 143). 
judgment on traverse of facts suggested to follow the result, 

90 (s. 144). 
for claimant in ejectment, 190 (s. 185). 
defendant in ejectment, id, (s. 186). 
against joint tenants, tenants in common and coparceners in 

ejectment, 191 (s. 189). 
agamst plaintiff in ejectment for not proceeding to trial, 195 

(s. 102). 
against defendant in ejectment by oonfesnon, 196 — 198 (ss. 

204.205.208). 
in ejectment under act to have same effect as a judgment in 
ejectment under former process, 198 (s. 207). 
not to be stayed unless by consent, or on tenant's finding 
security, 206 (8.215). 
by default, 73. 

where plea is a nullity, 73. 

rule to compute on, unnecessary, 74 (s. 92). 

final, in case of liquidated demands, 74 (s. 93). 

reference to the master in other cases, 74 (s. 94). 

signing judgment in case of, 76. 

in ejectment, 186 (s. 177). 
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JUDGMENT— coHtinuerf. 

on error, how given, 173 (s. 155). 

on reversal of error, 176 (s. 160). 

recovered, plea of, 71. 

for money demands may be without distinction between debt 

and damages, 144 (s. 95). 
when to be signed in town causes, id, 
how signed, 145. 
formal entry on the roll unnecessary for purposes of execution, 

145(8.206). 
vacation of, after execution, 146. 

JUDGMENT AND EXECUTION, 144. 

JUDGMENT ROLL. 

date of pleadings to be entered on, 47 (s. 54). 

upon suggestion of error, to be brought into court, instead of 
transcript, 173 (s. 155). 

not necessary in any case to enter proceedings on, before exe- 
cution, 198 (8. 206). 

J U RATA POmTUR IN RESPECTU, entry of, abolished, 136 
(8. 104). 

JURISDICTION OF COURT. 

writ of summons where defendant, a British subject, resides 

out of, 24 (s. 18). 
where defendant a foreigner, 27 (s. 19). 
of courts of error, 174 (ss. 156, 157). 
of courts and judges under act, 210 (s. 221). 
to order restitution, 1 46. 

JURY AND JURY PROCESS, 136. 
jury process abolished, 136 (s. 104). 
precept to summon jurors for civil as well as criminal cases, id. 

(s. 105). 
panel to be prepared and annexed to tbe record, id. (s. 106). 
common Junes, id, 138 (s. 1 13). 

in London and Middlesex, 139 (s. 107). 
special juries for tbe assizes, 137, 138 (ss. 108 — 112). 
in country causes, id. (s. 108). 
notice to sberifT, id. (s. 112). 
in London and Middlesex, 139 (s. 110). 
remedy where notice of trial is given for delay, 141 (s. 

111), 
if no notice given to the sheriff, cause to be tried by com- 
mon jury, 141 (s. 113). 
view, how obtained, id, (s. 114). 

proceedings before jurors so returned same as before this act, 
142(8. 115). 

LANDLORD, 

appearance and defence by, in ejectment, 184 (s. 173). 
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LANDLORD— continued. 

proceedings in ejectment by, for non-payment of rent, 199, 
202 (8S. 210—212). 
for holding over, 204 (s. 213). 
where tenancy expires in an issuable term, 207 (a. 217). 

LEASE, form of declaration for rent on (sched. B.). 

LEAVE AND LICENCE, plea of. with what defences may be 
joined, 63 (s. 84). 

LEGAL REPRESENTATIVES, 

right of, to continue proceedings on death of parties, 152 
(8. 137). 
in ejectment, 192—195 (ss. 192—199). 

LESSEE. See " Tenant.'* 

LEVY of fees on execution, 147 (s. 123). 

LIBEL, 

payment into court in certain actions for, not afiected by new 

provisions, 66 (s. 70). 
declaration in actions for, 94, 95 (s. 61). 
plea to, 95. 

LIEN, 

of attorney with respect to money paid into court, 68. 
as to pleading, 100. 

LIMITATIONS, STATUTE OF, 

renewal of writs of summons to take case out of, 31 (s. 11 ). 
for execution on judgments, 161 (s. 128). 
for bringing error. 168 (s. 146). 
meaning of beyond sess, 213. 

LIQUIDATED DEMANDS, 

judgment by default final for, 74 (s. 93). 
special indorsement of, upon writ, 21 (s. 25). 

LOSING AND FINDING, statement of, in pleading, to be 
omitted, 82, 83 (s. 49). 

MARRIAGE, 

not to abate action, 158 (s. 141). 
nor proceedings in error, 178 (s. 167). 
See " Coverture" 

MASTERS, 

to calculate damages in certain cases where judgment by 

default, 74 (s. 94). 
to fix costs on judgment by default in certain cases, 41 (s. 27). 
to file memorandum of error, 169 (s. 149). 
definition of, 213 (s. 227). 

MAYOR OF CORPORATION, service of writ of summons on, 
19, 20 (s. 16). 

MEMBER OF PARLIAMENT, form of summons for, under 
Bankrupt Act, 7, n. (a). 
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MEMORANDUM, 

subscribed to writ of summons, 8, (s. 6). 

where defendant out of the jurisdiction, 26 (sched. A. 2.) 
of appearance, 40 (s. 31). 
in proceedings in error, 169 (s. 149). 

MESNE PROFITS, 

on trial of ejectment, 205 (s. 214). 
effect of judgment, 208. 

MILL STREAM, form of declaration for diverting, (sched. B.) 

MISJOINDER, 108—116. 
See « Joinder." 

MISTAKE in writ, how rectified, 35, 36, 210 (ss. 20, 21, 222). 

MITTIMUS, unnecessary for records of the superior courts tried in 
the counties palatine, 135. 

MONEY HAD AND RECEIVED. 

count for, effect of general issue on, 98. 
form of count for, (sched. B.) 

MONEY PAID, 

count for, effect of plea of general issue on, 98. 
form of count for, (sched. B.). 

MORTGAGEE, ejectment by, 208, 209 (ss. 219, 220). 

MORTGAGOR, on rendering principal, interest and costs, in 
ejectment, may compel mortgagee to reconvey, 208 (s.219). 

NAMES, 

of parties in writ of summons, 6 (s. 4). 
of. attorneys, 8 (s. 6). 

NEGATIVES PREGNANT, 84. 

NEW ASSIGNMENTS, 

effect of, under former law, 93. 

only one now allowed to several pleas, 94 (s. 87). 

pleas to, 94 (s. 88). 

NISI PRIUS OFFICERS ACT, 296. 

NISI PRIUS RECORD, 135 (s. 102). 
not to be sealed or passed, id, 

copy of panel to be annexed to, 136 (s. 106). 137 (s. 108). 
power of judge at, to amend proceedings, 210 (s. 222). 

NONAPPEARANCE, 

effect of, 41, 44 (ss. 27, 28, 33). 

defendant may be let in to defend after, 42 (s. 27). 

at trial in ejectment, 189 (s. 1 83). 

NONJOINDER, 108 et eeq. 
See " Joinder:* 

NON PROS., 

judgment of, necessary to entitle defendants to costs of ap 
pearance where execution issued against co-defendants, 44. 
for not suggesting or assigning error, 172 (s. 153). 
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NONSUIT, 

io ejectment, 189 (s. 183). 

judgment as in case of, repeal of 14 Geo. II. c 17, relating lo, 
128 (s. 100). 
proceedings in lieu of, id. 

NOT GUILTY, plea of, with what defences may be joined, 63 
(8. 84). 
effect of, 101. 

NOTICE, 

of writ in action against foreigner, 27 (s. 19). 
of appearance after specified time, 37, 38 (s. 29). 

form of, 39. 
to declare, reply, rejoin, &c. 46 (s. 53). 
to plead, 54, 57 (s. 62). 

form of, 58. 
to reply, 78. 

form of. id, 
to rejoin, tJO. 
of objection on ground of nonjoinder, to prevent amendment at 

the trial, 110 (s. 35). 
to plaintiff to bring issue to trial, 129 (s. 101). 

when right to give notice barred, 131. 
to admit documents. 133, 134 (s. 117). 
to produce, 133, 135 (s. 119). 
of trial, 124. 

required in case of trial by a special jury, 137 (s. 109). 
to the party, id. 
to the sheriff, id (s. 112). 

effect of not giving notice to the latter, 141 (s. 1 12). 
to executor or administrator of deceased defendant to appear to 

action, 154 (s. 138). 
in ejectment to defend for part only of premises. 185 (s. 174). 
by defendant in ejectment of confession of action, 196 (s. 208). 

the like by one of several defendants, 197, 198 (ss. 204, 
205). 

NOTICE OF TRIAL, 124. 

when to be given, id, (s. 97). 
time for, is ten days, id, 
short notice, 125. 
form of notice, id, 
to whom given, 126. 
after ne recipiatnr, id. 
notice of countermand, id. (s. 98). 
notice by continuance, 126. 
fresh notice, id. 

rule for costs of the day for not proceeding to trial pursuant to 
notice, 127 (s. 99). 

OBJECT OF ACT, 1 (s. 1). 
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OBJECTIONS, 

to writ, how cured, 34 (ss. 20, 21). 

to errors in pleadiog, &c., power of judges to regulate, 5 (s. 

222). 
to several pleas, &c., to be beard od summons, 61 (s. 83). 

OFFICERS, 

at nisi prius, 296. 
fees of, id. 

OMISSIONS, 

not to nullify writ, 35 (s. 20). 

to proceed as upon personal service, 15 — 17. 

ORDER, 

for pleading several pleas, 61. 

appeal from, id. 

power of judges to make new orders, 210 (sa. 223, 225). 

ORIGINAL WRIT. See " Summons, Writ of." 

OUSTER, question of, to be tried in certain actions of ejectment, 
191 (s. 188). 

OUTLAWRY, 

distringas to proceed to, abolished, 16, 24 (s. 24). 
on final judgment not abolished, 24. 
bail on reversal of, id, 

OYER, 

of deeds abolished, 91 (s. 55). 
substitute for, 122. 

PALATINE COUNTIES. See " Countiet Palatine." 

PANEL. See *• Jury and Jury Process." 

PARLIAMENT, proceedings in error before, 173 (s. 155). 

PARTICULARS, 

as to the attorney's client to be declared, 9 (s. 7). 
of demand, 54. 

amendment of, 55. 

effect of giving credit in, 55. 
of premises in ejectment, 186 (s. 175). 

PARTIES TO ACTION, 
names of, 6 (s. 4.) 
joinder of, 108 — 115. 

PARTNER cannot authorize appearance for co-partner, 40. 

PATENT, form of declaration for infringement of, (sched. B.) 

PAUPER to pay costs of the day, 128. 

PAYEE, form of declaration by, against maker of note (sched* B.) 

PAYMENT, 

plea of, with what defences may be joined, 63 (s. 84). 

to be construed distributively, 105 ^s. 75). 
w. Q 
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PAYMENT INTO COURT. 

in what actions allowed, 65, 66 (s. 70). 
fonn of plea, 67 ^8. 71). 
mode of paying, 67 (s. 72). 
effect of payment, 68. 
replication to plea, 69 (s. 73). 
costs, 70. 

PENDING PROCEEDINGS, application of act to, 1-4, 86. 

PENDING WRITS, renewal of, 32 (s. 12). 

PERFORMANCE of conditions precedent to be averred generally, 
92 (8. 67). 

PERJURY before consul, 28 (s. 23). 

PERSONAL SERVICE. 

of writ of summons, 15 (s. 17). 
when dispensed with, id, 
substitute for, 16. 

PLAINTIFF, 

indorsement of residence of, where writ sued out in person, 

8 (s. 6). 
must declare within a year, 46 (s. 58). 
misjoinder or nonjoinder of, 108, 112 (ss. 34 — 36)* 
death of sole, or of one or more of several, 151, 157 (ss. 135 — 
137). 
in error. 176, 177 (ss. 161—163). 

PLEA. 

rale or demand of plea unnecessary, 57 (s. 62). 
time to plead, 57 (s. 63). 
notice to plead and form, 58. 
further time to plead, id. 
commencement and conclusion of, id. 
after amendment, 59 (s. 90). 
form of, 59. 

several pleas. 60, 61, 64 (s. 81). 
affidavit of truth of, 62, 63 (s. 81.) 
what pleas may be pleaded together, 62 (s. 84). 
may traverse generally or specially, 64, 96 (s. 76). 
deliveiy of, 72. 

if good in substance sufficient, 83 (s. 74). 
amendment of, 210 (sect. 222). 
to be construed distribu lively, 105 (s. 75). 
to new assignment, 94 (s. 85). 
of the general issue not affected by the statute, 97. 
of payment into court, 65 (s. 70). 
of nonjoinder of plaintiff, 1 12 (s. 36). 
of defendant, 114(8.38). 
proceedings after plea, 115 (ss. 39,60). 
additional, by executor or administrator after death of defend' 
ant, 154,155(8.138). 
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PLEA — continued, 

of plaintiff's bankruptcy where assignees refuse to continue 

action, 159 (8. 142). 
to assignment of errors, 171, 172 (s. 152). 

PLEADING generally, 81. 
object of, id. 

selection of form of action under former practice, 82. 
unnecessary statements to be omitted, id, (s.49). 
declaration may now state substantive cause of action, 83. 
plea good in substance suflScient, id, (s. 74). 
several causes of action may be joined, id, (ss. 41, 74). 
rules as to certainty, 84. 
objections of form, 85. 
express colour unnecessary, 86 (s. 64). 
special traverses unnecessary, id, (s. 65). 
special demurrers abolished, id, (s. 51 ). 
judgment on demurrer to be given according to the very right 

of the cause, id, (s. 50). 
facts may be suggested on motion in arrest of judgment, 88 

(s. 14a). 
judgment to follow result of suggestion, 90 (s. 144). 
costs of abortive issues, id, (s. 145). 
pleading and demurring together, 60,90 (s. 80). 
prolixity in, 91. 

profert and oyer abolished, id. (s.55). 
setting out documents, 92 (s. 56). 

averment of performance of conditions precedent, id, (s. 57). 
new assignments, 93, 94 (ss. 87, 88). 
in actions for libel or slander, 94, 95 (s.61). 
traverse of the declaration and subsequent pleadings, 96 (ss. 76, 

77). 
joinder of issue, id, (s. 79). 
admissions in, id, 
general issue, 97. 

pleas to be construed distributively, 105 (s. 75). 
to be dated and entered as of time of pleading, 47 (s. 54). 
allegation of " actionem non" &c. unnecessary, 58 (s. 56). 
after amendment, 59 (s. 90). 
formal conclusion of. unnecessary, id, (8.67). 
need not be signed by counsel, 165 (s. 85). 
consequence of pleading several matters without leave, 64 (s. 86). 
power of plaintiff or defendant to join issue on, 79 (s.79). 
may be struck out or amended if framed to embarrass, 106 

(8. 52). 
suggestion of death of defendant in, 153, 154 (s. 138). 
amendment, 210 (sect. 222). 

PLENE ADMINISTRAVIT, plea of, with what plea; may bt 
joined, 63 (s. 84). 

PLURIES WRITS abolished, 31 (s. 10). 

q2 
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POUNDAGE F££S, on execution, to be levied, 147 (s. 123). 

POWER of jud^s to make rules, &c. may be exerciaed by judges 
of the Court of Common Pleas at Lancaster and Durham, 215 
(s. 230). 
to abolish fees, 297. 

PRECIPE, 

form of, for writ of summons, 10. 

in case of renewal of writ, 81, 32 (s. 11). 

PRAYER of judgment unnecessary, 58 (s. 66). 

'* PRECLUDI NON," allegation of, unnecessary, 58 (s. 66). 

PRISONER, 

in execution, discharge of, 150 (s. 126). 
charging, 151 (8.127). 

PROFERT, 

of deeds or other documents abolished, 91 (s. 55). 
remedy for abolition, 122. 

PROUXITY in pleading diminished, 91, 106 (s.9l). 

PROVISO, trial by, not aifected by act, 130 (s. 116). 

PUIS DARREIN CONTINUANCE, plea of, when and how to 
be pleaded in future, 71 (s. 69). 

QUALITY, statement of, in pleadings to be omitted when unneces- 
sary to be proved, 82 (s. 49). 

QUANTITY, statement of, in pleadings to be omitted where onne- 
cessary to be proved, id, (s. 49). 

QUARE IMPEDIT not within the statute, 4. 

QUASHING proceedings in error, 174 (s. 156). 

QUESTIONS, 

of fact may be tried by consent without pleadings, 1 16 (s. 42). 
of law may be raised and decided without pleadings, 118 (ss. 
46, 47). 

RECOGNIZANCE, 

by tenant and sureties to pay costs and damages in ejectment, 
205.207(88.213,216). 
actions upon, 207 (8.216). 
scire facias upon, 167 (s. 132). 

RECORD, 

of nisi prius, not to be sealed or passed, 135 (s. 102). 

separate records may be ordered, 83 (s.41). 

of the superior courts to be brought to trial, &e. in the counties 

palatine in the same manner as in other counties, 135 (s. 103). 
no payment of fees at nisi prias, 136. 
suggestion upon the, in case of death of either party, 161 — 154 

(ss. 136—138). 

RECOVERY of possession of land, &c. 5m '* Fjeclment: 



»» 
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REDEEM, right of mortgagor to, 208, 209 (ss.219, 220). 

REJOINDER, 

substitation of notice for rale to rejoin, 80 (s. 53). 

may traverse the whole or part of the replication, 96 (s. 78). 

REJOINING GRATIS, meaning of, 80. 

RELEASE, 

plea of, with what defences may be joined, 63 (s. 84). 
form of plea of (sched. £.) 

RENEWAL, 

of writs of summons, 31 (s. 11). 

proof of, 34 (s. 13 ). 

of writs of execution, 149 (ss. 124, 125). 

RENT IN ARREAR, 

proceedings by landlord to recover possession on account of, 

199 (s. 210). 
payment of poundage upon levy, 148. 

REPAIRS, form of declaration for (sched. B.). 

REPLEVIN, 

cannot be joined with other cause of action, 50 (s. 41). 
as to application of act to, 4, 213 (s. 227). 
several avowries in, 61 (s. 83). 

REPLICATION, 

and subsequent pleadings, 78. 

allegation of " precludi non," or prayer of judgment in, unne- 
cessary, 58 (s. 66). 
to plea of payment into court, 69 (s. 73). 
plaintiff may reply generally, 79 (s. 77)« 
forms of (sched. B.). 
See " Pleading." 

RESIDENCE, 
meaning of, 27. 

of defendant to be stated in writ of summons, 11, 12 (s. 2). 
of attorney, 8 (s. 6), 
of plaintiff, when issued in person, id, 

REVERSAL OF JUDGMENT. See " Error," 

REVIVAL of judgments and other proceedings. See ** Revivor," 

REVIVOR, 

writ of, substituted for proceedings by scire facias, 157, 162 

(ss. 128—131.140,141). 
form of, 157, 165 (sched. A. 7. 9). 
during lives of parties to judgment, execution may issue in six 

years without revival, 161 (s. 128). 
to be revived by writ of, 162 (s. 129). 
requirements of writ, 164 (s. 131). 
proceedings thereupon, id. 
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REVIVOR-eontinued. 

of judgments more than ten j^ean old to be by rule of court, 

166 (8. 134). 
appearance to writ of, 166 (s. 133). 
arrest in, 165. 
Statutes of Limitation as to, 166. 

RULE, 

to compute, abolished, 74 (s. 92). 

to declare, plead, &c., now unnecessary, 46, 57 (ss. 53, 62). 

to rejoin, unnecessary, 78, 79 (s. 53). 

for the costs of the day to be drawn up on affidavit without 

motion, 127 (s. 99). 
for a view, 141 (s. 114). 

to enter a suggestion to revive judgment, 162 (s. 129). 
for tenant to give bail in ejectment, 204 (s. 213). 

RULE OF COURT to plead several matters unnecessary, 61 
(8. 82). 

RULES, 

power of judges to make general rules and orders, 5, 210 — 212 

(ss. 223, 225). 
to frame new writs and forms of proceedings, 211 (s. 224). 

RULES of the superior courts cited and referred to. 
Michaelmas Term, 4 Anne . . 126. 
Hilary Term, 31 Geo. IIL. . 125. 
Easter Term, 51 Geo. IIL, id, 
Hilary Term, 8 & 9 Geo. IV.. .107. 
1 Will. IV... 125. 

r. 2..71. 
Easter Term, 1 Will. IV. r. 2.. 59. 
Trinity Term, 1 Will. IV. r. 4.. 78. 

r. 6.. 54. 

r. 12.. 145. 

r. 13.. 60. 
II. r. 8.. 45. 
Hilary Term, 2 Will. IV. r. 2..13. 

r. 3..42. 

r. 6. .42, 132. 

r. 8. .38. 58. 

r. 17.. 108. 

r. 26.. 171. 

r.33..34. 

r. 35..46. 

r.38..45. 

r. 48.. 55. 

r. 49..41. 

r.54 .78. 

r. 58 . . 125. 

r. 59.. 124. 

r. 63.. 142. 

r.67..77, 144. 
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RULES of the superior courts cited and referred to — continued, 
HUary Tenn,)2 WilLilV. r. 69. . 128. 

r. 74.. 3. 
r. 79. .166. 
r. 80. .167. 
r. 85.. 151. 
r. 95, id, 
r. 104. .71. 
r. 108.. 79, 80. 
Easter Term, 2 Will. IV. r. 1 . .38. 
Trinity Term, 2 Will. IV. r. 47. .37. 
Michaelmas Term, 3 Will. IV. r. 3. .20, 38. 

r. 5..13. 
r. 9.. 8. 
r. 10.. 6. 
r. 14.. 9. 
Hilary Term, 4 WiU. IV. . .94. 97. 99. 123. 

I... 48. 
r.2..107. 
r. 3..td. 
r. 5.. 52. 
r. 6.. 54, 62. 
r.9..58, 146, 170. 
r. lOi.59. 
r. 11.. 59, 172. 
r. 12.. 172. 
r. 14. .173. 
r. 15.. 132, 173. 
r. 17. .145. 
r.20..77. 
1L..100. 

r. 8..71. 
r. 11.. 176. 
r. 13. .172. 
r. 59.. 156. 
Hilary Term. 6 Will. IV.. .38. 
Hilary Term, 1 Vict r. 1 . .66, 69, 73. 

r. 3..140. 
Trinity Term, 1 Vict... 55, 71, 104. 

r. 3.. 138, 139. 
Hilary Term, 4 Vict.. . 183. 

SCHEDULES OF FORMS, &c. (sched A. and B.) 
not compulsory, 106 (s. 91). 

SCIRE FACIAS. 

writ of revivor substituted for, in certain cases, 157, 161, 162 

(88. 129, 140, 141). 
in other cases, 166, 167 (s. 132). 
against members of public company, 219. 
arrest in, 165. 
Statute of Limitations as to, 166. 
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SEAL, 

for Btamping concorrent writs, 101 (s. 9). 
for renewing writs, 131 (s. 1 1), 
on writs of execution, 149 (s. 129). 

SECRETARY, 

of corporation, service of writ of summons on, 20 (s. 16). 
of company, service of proceedings on, id. 

SECURITY FOR COSTS, 

in action by bankrupt or insolvent, 159 (s. 142). 
in ejectment by landlord against tenant for holding over, 205, 
206 (ss. 213—215). 
to stay execution 206 (s. 215). 

SERVICE, 

of writ of summons, when, where, and how, 15 (ss. 14, 15). 

effect of evasion of, 15, 17 (s. 15), 

substitute for personal, 16. 

on corporation, 19, 20 (s. 16). 

on inhabitants of hundred or county, 20 (s. 16). 

on companies, id, 

indorsement of, on writ, id. 21 (s. 15). 

on British subject residing out of jurisdiction, 25 (s. 18). 

on foreigner, 27 (s. 19). 

objection to irregularity in, 34 (s. 20). 
of writ of ejectment, 1 8 1 , 1 82 (s. 170). 
of pleadings and other proceedings on defendants, 40 (s. 30). 
process generally, affidavit of, cannot be made before plaintiff's 
attorney, &c. 42. 

SET-OFF, 

with what pleas may be joined, 62 (s. 84). 
plea of, to be construed distributively, 105 (s. 75). 
of costs of abortive issues, 90 (s. 145). 
particulars of demand not evidence, 56. 

SETTING ASIDE PROCEEDINGS, 

application for, in respect of writ of summons, 35 (ss. 20, 21). 
appearsnce, in what cases, 40 (s, 30). 
judgment by default, 43 (s. 27). 
pleas, 107. 
demurrer, u2. 

SHERIFF, 

duties of, with reference to summoning juries for the assizes, 
136, &c. (s. 105, 106, 108, &c.) 
the like in London and Middlesex, 139, &c. (ss. 107, 110.) 
may discharge prisoner in execution by authority of attorney, 

150 (s. 126). 
of counties palatine, execution of writs by, 147 (s. 122). 

SIGNATURE, 

of counsel, abolished, 65 (s. 85). 
to special case, 118. 
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SIGNATURE— continued. 

of coDsuly and to affidavits, proof of, 29 (s. 23.) 
of admissions, 133 (s. 118). 

SLANDER. See** Libel." 

SON ASSAULT DEMESNE, plea of, with what defences may 
be pleaded, 63 (s. 84). 

SPECIAL' CASE may be stated by consent, 116, 118 (ss. 42--47). 
in ejectment, 188 (s. 179). 

SPECIAL CONTRACT, effect of general issue to count on, 98. 

SPECIAL DEMURRERS abolished, 86 (s. 51). 

SPECIAL INDORSEMENT on writ of summons, 22 (s. 25). 

SPECIAL JURIES, how obtained, 137, 141 (ss. 108—110). 

SPECIAL TRAVERSES unnecessary in pleading, 86 (s. 65). 

SPECIAL VERDICT in ejectment, 190 (s. 184). 

STAMP, 

agreements to pay sum certain according to the result of ques- 
tions of law or fact, exempt from, 117 (ss. 43, 47). 
objection to, not waived by admission under notice, 133. 

STATEMENTS, which need not be proved, and are immaterial, to 
be omitted in pleadings, 82, 86 (s. 49). 

STATUTES cited and referred to. 
6Edw.I.c. 16.. 144. 
13Edw. I. c. 45..162. 
14 Edw. III. St. 1, c. 6.. 85. 

c. 16.. 135. 
9 Hen. V. st. 1, c. 4..85. 
4Hen. VI. c. 3..85. 
8Hen. VLc. 12..85. 
3Hen. VILs. 10.. 176. 
32 Hen. Vlll. c. 30.. 85, 123. 
18£liz. c. 14.. 85. 
28E1iz.c. 4..147. 
29EIiz. c. 4..148. 
43 Eliz. c6, s. 2..53. 
3 Jacl. c. 8..171. 
21 Jac. I. c. 4..100. 
21 Jac.I.c. 13..85. 

c. 18, s. 3.. 166. 
13Car. II. St 2. C.2..44. 
C.3..45. 
16 & 17 Car. II. c. 8. .48, 85, 166. 
29Car. ILc. 3..2. 

s. 16.. 150. 
c. 7,s. 6.. 15. 
2 Will. m. c.39,s.3..16. 

ss. 3, 5, 7.. 24. 
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STATUTES cited and referred to— amttniMd. 

8&9 Will. III. c. 11.. 77, 108. 124, 162, 163. 157, 167, 177. 
lO&ll Will. III. c. 14.. 168. 

4 Anne, c. 16, s. 5. .53, 85. 
9 Anne, c 14.. 2. 

3 Geo. I. o. 15,8. 16.. 147. 

5 Geo. I.e. 13.. 85. 

4 Geo. II. c. 28, s. 2 . .201. 
7 Geo. II. c. 20. s. 1 . .209. 
9Geo. II. c. 36..2. 

11 Geo. II. c. 19. 8. 4. .100. 

8. 13.. 183. 
14 Geo. II. c. 17.. 128, 130. 
4 Geo. III. c. 46. B. 5 . . 148. 
43 Geo. III. c. 46, s. 4 . . 166. 
51Geo. III. c. 124.. 16. 

1 Geo. IV. c. 87.8. 1.. 204. 

8. 2.. 206. " 

6 Geo. IV. c. 50, s. 25. . 136. 

8. 30. .141. 
c. 87..29. 
c.96,8. 1..171. 

7 Geo. I V.c. 46.. 167, 219. 
9 Geo. IV. c. 14.. 3. 99. 

8.2. .114. 
c. 15.. 143. 
c. 50.. 123. 
1 Will. I V.c. 7.. 143. 146. 

S.2..87— 89, 144. 
c. 70. 8. 36.. 207. 
8. 38.. 190. 
2&3 Will. I V.c. 39.. 31. 33. 

8. 1..12. 20. 
8. 10.. 32. 
8. 12.. 8. 
8. 13.. 19. 
8. 17. .9. 
c. 42,8. 101.. 115. 
3&4 WUl.lV. C.42..158. 

8. 2.. 153. 

8. 8.. no. 124. 

8. 11.. 45. 

8. 12..6, 7, 48. 

8. 18.. 146. 147. 

8. 21.. 66. 

8. 22.. 123. 

8. 23.. 117. 143. 

8. 25.. 118. 

8. 27.. 166. 
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STATUTES cited and referred to -continued. 
3&4 Will. IV. c. 42, 8. 30.. 2. 

8. 31.. 3, 153. 
8. 40.. 166. 
s. 43 > • 38. 
C.47, s. 34.. 108. 
4& 5 Will. IV. c. 62.. 216. 
6&6WU1.IV. c. 41..2. 

c. 76, s. 109.. 123. 
6&7 Will.IV. c. 76.8.9..20. 

7 Will, IV. & 1 Vict. c. 30.. 108, 172. 173. 

8. 20. .211. 
c. 73.. 20. 

I Vict, c 55.. 148. 

1&2 Vict. c. 110.. 27, 165. 

8. 2.. 165. 
8. 3.. 30, 165. 
8. 9.. 196, 197. 
8. 18.. 128, 164,190. 
2&3Vict. c. 16.. 216. 

c. 37, 8. 1 • • 3. 
3&4 Vict C.82..27. 
5&6 Vict. c. 97. .104. 

8. 2.. 206. 
6&7 Vict. C.73..14. 
C.96..66. 

8 & 9 Vict. c. 16, 8. 135. .20, 63. 

c 109,8. 19.. 4. 

9 & 10 Vict. c. 95, 8. 122.. 204. 

II & 12 Vict. c. 44..66. 

12 & 13 Vict. c. 106, 8. 202. .99. 

c. 109.. 142 

8. 39.. 174. 

13 & 14 Vict. c. 16, 8.' 1 . .5, 2li. 

c. 21..39. 

s. 4 . . o. 
c. 61,8. 11.. 50. 

14 & 15 Vict. c. 99, 8. 6.. 92, 119. 

15 & 16 Vict. c. 73, 8. 28.. 136. 

STATUTE OF LIMITATIONS, 

plea of, with what pleas may be joined, 62 (a. 84). 

with reference to plea in abatement for nonjoinder of co-dt- 

fendant, 114. 
as to bringing error 147 (168). 
as to writ of revivor, 166. 
Ireland not beyond seas, 213, 217 (s. 227). 

STAY OF PROCEEDINGS. 

where writ not issued by authority, 9 (s. 7). 
on payment of debt and costs, 13, 14 (s. 8). 
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STRIKING. 

special jury by order, 137 (s. 108). 

in London and Middlesex 139 (s. 1 10). 

STRIKING OUT, 

pleadings framed to embarrass or delay 106 (s. 52). 
parties to record, 109—1 14 (ss. 34—38). 
appearances and defences in ejectment, 176 (s. 186). 

SUBSTITUTION of one form of writ for another, amendment in 
case of, 35 (s. 21). 

SUGGESTION, 

former rule as to, 163. 

of death of one of the plaintiffs, 47, 151 (s. 136). 

of one of the defendants, 151 (s. 136). 

of sole plaintiff, 152 (s. 137). 

of sole defendant, 153 (s. 138). 

costs of, 154 (s. 138). 
to revive judgment and execution, 162, 163 (ss. 129, 130). 

form of, 164 (sched. A. 8). 
of death in ejectment, 192—195 (ss. 191—197). 
of breaches, under 8 & 9 Will. III. c. 11 . .77 (s. 96). 
of facts omitted, on motion in arrest of judgment, 88, 89 
(s. 143). 

may be traversed, id, 

judgment to follow the result, 90 (s. 144). 
by defendant, that plaintiff has failed to proceed to trial, 129 
(s. 101). 

when it may be made, 129, 130 (s. 101). 
of error, instead of assignment of, and joinder in error, 171, 172 
(ss. 152, 153). 

form of, 172 (sched. A. 11). 

SUMMONS. 

writ of, commencement of actions by, 5 (s. 2). 

requisites of, 6 — 11 (ss. 3—6). 

forms of, 11. 12 (sched. A. I, 2, 3). 

when defendant within the jurisdiction. 11 — ^21 (ss. 2. 25). 

the like, with special indorsement, 21 — ^24 (s. 25). 
when defendant out of jurisdiction, 24—30 (s. 18). 
concurrent writ, issue of, 10 (s. 9). 
service of, 15—20 (ss. 16, 17). 
form of, where a British subject, 25. 

the like, in case of a foreigner, 28 (s. 19). 
concurrent writs for service within and out of jurisdiction, 30 

(s. 22). 
renewal of, 31 (s. 11). 
pending writs may be renewed, 32 (s. 12). 
objections to irregularity in, 34. 
amendment of, 35 (ss. 20, 21). 
appearance to, 37 (s. 29). 
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SUMMONS-coRtinutfd. 

to plead several matters, 61 (s. 83). 

for leave to enter suggestion to revive judgment, 162 (s. 129). 
form of, id. (sched. A. 7). 

SUMMONS AND SEVERANCE in error, superseded, 173 (s. 
164). 

SUPERSEDEAS of execution, when proceedings in error operate 
as, 170 (s. 150). 

SURVIVING plaintiff or defendant, right of, to continue proceed- 
ings, 151 (8. 136). 

TAXATION OF COSTS, 

notwithstanding payment, 13 (s. 8). 
after signing judgment, 145. 
waiver of want of notice, id, 
rules to be made as to, 211 (s. 223). 

TENANT, 

service of wnt of ejectment on, 182. 

to give notice of it to landlord, 184 (s. 209). 
proceedings in ejectment against, for nonpayment of rent, 199. 
202 (ss. 210—212). 
for holding over, 204 (s. 213). 

TENANTS IN COMMON, defence by, in ejectment, 191 (s. 
188). 

TENDER OF PART, with what pleas may be joined, 52 (s. 84). 

TESTE, 

of writ of summons, 7, (s. 5). 
of revivor, 164 (s. 131)* 
of scire facias, 167 (s. 132). 
of ejectment, 169 (s. 180). 

TIME. 

of commencement of act, 1 (s. 1 ). 

computation of, in general, 38. 

statement of, in pleadings to be omitted when immaterial, 82 

(8. 49). 
to plead, 57 (s. 63). 

computation of, 58. 
for notice of trial and inquiry, 124 (s. 97). 
for signing judgment, 144. 

issuing execution, 146 (s. 120). 

TITLE. 

of act, 1 (s. 1). 

of pleadings, 47 (s. 54). 

of sovereign, in writ of summons, 6. 

TOWN CLERK, service of writ of summons on, 20 (s. 16). 
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TRAVERSE, 

plaintiff and defendant may either traverse generally or specially, 

64, 79»96(ss. 76. 77). 
ipcdml, discontinued, 86 (s. 65). 

TREASURER OF CORPORATION, service of writ of sum- 
mons on, 20 (s. 16). 

TRESPASS, 

effect of plea of not guilty in actions of, 100. 
form of declaration in action for, (sched. B.) 

TROVER, effect of plea of not guilty in actions of, 103. 

TRIAL, 142. 

amendments at, id, (s. 222). 

former statutes relating to, 143. 
execution after, 146 (s. 120). 
by proviso, 130 (s. 116). 
notice of, 124(8. 127). 
judgment for not proceeding to, 128 (s. 101). 
m ejectment, 188—191 (ss. 180—189). 

USE AND OCCUPATION, count for, effect of general issue to, 

98. 
VALUE, statements in pleadings of, to be omitted when unnecessary 

to be proved, 82 (s. 49). 

VACANT POSSESSION, service of ejectment in case of, 183. 

VACATION of judgments after execution, 146. 

VENIRE FACIAS JURATORES, 
writ of, abolished, 136 (s. 104). 
in icire facias to repeal, 142 (s. 115). 

VENUE, 

in declaration, 47, 48. 

change of, 49, 

where local causes of action are joined, 50 (s. 41). 

in writ of revivor, 165 (s. 131). 

in ejectment, 189 (s.l82). 

VEXATIOUS TRAVERSES not allowed, 62. 

VICE-CONSUL, affidavit may be sworn before, 29 (s.23). 

VIEW, 

writ of, unnecessary, 141 (s. 114). 
to be by rule without writ, id, 

WARRANTY of a horse, form of declaration on, (sched. B.) 

WIFE. See " Husband and Wife:* 
execution against, 158 (s. 141). 
attorney for, id, 

WITNESSES, before master, 94 (s. 74). 
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WORK AND LABOUR, count for, effect of the general iuue on, 
98. 

WORK AND MATERIALS, form of declaration for, (8ched.B.) 

WRIT OF EJECTMENT. See " Ejectment,*' 

WRIT OF INQUIRY, 

to assess damages unnecessary in certain cases, 74 (s. 94). 
on judgment against executors, 157 (s. 140). 

WRIT OF SUMMONS, vide *' Summons, Writ of ." 
alias and pluries writs abolished, 31 (s. 10). 
continuing writ under 2 & 3 Will. IV. c. 39, id. 
provision respecting, 32, 33 (s. 12). 

WRIT OF TRIAL ACT, 146. 

WRIT OF VIEW, abolished. 141 (s. 114). 

WRITS, 

ground writs, abolished, 147 (s. 121). 

judges empowered to issue new or altered, 211, 212 (s.224). 

of execution, 147. 

to counties palatine, id, (s. 122). 

duration of, 149 (s. 124). 

renewal of, id. 
of revivor, by and against executors, 157, 165 (ss. 140, &c.) 

against husband and wife, 158 (s. 141). 
of error abolished, 169 (s. 148). 

WRITS of Venire faciasjuratores, Distringas juratoreSf and Habeas 
corpora juratorum, abolished, 136 (s. 104). 

WRONGS, independent of contract, forms of declaration for, 
(sched. B.) 
forms of pleas for, (sched. B.) 
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